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ata Systems vs. Graphic Scanning Corp. 
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DOCKET ENTRIES 


HIM., 


Hat*? Orlrr »»p 
Ju<Ikmmm t Noit'd 1 


Mar. 

15-731 

Apr . 

4-73 1 

Apr. 

4-73 | 

Apr. 

20-73 

May 

2-73 

May 

14-73 , 

May 

18-73 

Sep. 

7-73 

Sep. 

7-73 . 

Sep. 

26-73. 

Sep . 

1 

26-73' 

Sep. 

26-73 

Oct . 

25-73 


iMi, 

I J';* i jii. 


Filed Complaint issued jtimons. 

Filed Gummnns with ntaru.ials llet.se’ ved o.lta'ch J-21-/1. 

Filed Stip and order extending time to answer until 4/23/71. POLLACK, J. 
tiled ANSWER and Counterclaims to comp, 

1'iJed pltfl.deij’a'ld for jury trial. 

tiled F*>p and order that lime of pit*, to serve a reply to count err I aim 
is extended until 5 / ' ? 3/71. Itll.lACK, ». 

Filed pltf. request r or production of domi 
I’ilod I ltlT's lioquojf, j'ar Ltijjovor;, ami j- 
Filed 1 HIT'S In Lorre ' i- 

Filed 1’lfiCf s Af fdvlitHoLice of Motion lor att order requiring deft. 
Graphic Scanning Corp to permit, pltfi' to inspect , etc . ns ind. 
ret. 10/3/73,2: 1.5 P.M . 

oI ,Lav7 in support of Motion. 

tied pJtif s notice in lake ci«»|»orj i • ton of T. Wynne , on 10-4-,’ i. 

Filed MFIMO-F.UD. on motion did 0-2A-7 i Tlic.fi.. cn.c is set for trial 

— 12-3-73 at. 1UAM. Proposedagrecd atil d i sput ed I ladings lo hi 

— P K! n,r>lJ ' 0,1 1 ° i equipment is granted as 

(l)piti i. may inspect Lite equipment sold l> it to the deft. 

— - Pltff may also inspect l lie t <pl aeetnl'nf ,w |iiippit*n t ^display device) 

in a room other than ill 1 1 in which dell's other equipment i 

located and deft shall furnish to plLff an identification in 

recognizable detail of the components of the replacement 


W ll 


fot- 

f led 


fo 

( 2 ) 


I’e 1 J ark , J . 


1 ows 


nut 


Sep. 
Oct. 
Oct . 

Nov . 
Nov. 


24-73 

1-73 

24-73 

6-73 

19-73 


Nov. 20-73 


JI J-trlal bsfora 

, r^-triai tifsro 

pr»-trial before 


Nov. 

Nov . 
Nov , 
Dec . 
Dec . 
Dec . 
Dec. 


Dec. 
Dec . 


19- 73 

20- 73 
30-73 

3- 73 

4- 73 

5- 73 

6- 73 


12-7 3 1 
14-73 


equipment, etc 

im ! 4 

A/. ' f-’tio-d. y . 

1 ,.! t i?7-°!; de r thar/fho d,{t withdraw so much of its counterclaim 

contained In paragraphs numbered 18 & 19 f its answer as 
claims dawpes for loss of customers and loss ot profits, leaving 
Withdraw c l0lin . fordama K? s to its reputation, and pltff agrees to 
cut™ i wt of 7 its , l "tcrrogs. as relates to the above couhter- 

StS 9-5-73? Pollack.; ” LhrU 22 in itS requcst for ^4- 
Filed deft's notice of appearance and change of dress of atty. 




/ 


n 


\y 

if 



ed pltfcf^s reply tqf the counterclaims of deft dtd 4-19-73. 

Jury trLal begun before Judgellollaclt. 

Trial cont'd... . _ 

Trial ^fnt'd nnd concluded. Pollack. J. 6 ‘ 

Hied JUDGMENT f/73,963. Ordered that pltff Delta Data Systems Corp 

have judgment are inn t the deft Graphic Scanning Corp in the 

-amount ofr$34,2/5.8J with interest, of $2,332.59 to date of 

- . _Spo’U cS S o£°mriund! *"* ot •**«» * U*ZllO and 


-cont d on next pare- 
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DOCKET ENTRIES 


a¥£>iiU'U> -v- Ottai'niw ciCAi.MKu C J.ll' ' / j i .. Hi 


D C : • V ^ ./. Civil ^ '• t CjaUL-^utloa 


mOCUcIDXN'CS 


Jan'*-7*. FileJ deft's notice of appeal fro.a order dtd 11-20-7‘i. ITiiltd 

copy to Green, Scharplcjs &. Greenstein. 

Bcf;. 29-73* Filed Notice of cotton pursuant to Rule 60(b) F.K.C.P. for an order relieving tl. j ! 

deft from the final Judgment order, and Rule 37(e) compelling the plaintiff to a; .j; 1 
at Che offices of the deft; aoxo. endorsed-Pollack J. 

I 

Hov. 29-73* Filed Affidavit in Opposition by plaintiff. ( 

rc-Lii ^r-prjfi mrru rr.ra;rjirrwm i 

o 

Fsb2l/7ii Filed notice that the cec'-rd on appeal has been certified and transmitted to the 
U.S.C.A. 


^v;v//7 pes-vstat; coltheliice het.d dv J 

4/2)/74 Filed deposition of Graphic Scanning Corp by Ed Penning dtd , 

11/20/73. 

4/2)/74 Filed deposition of Graphic Scanning Corp by Rarry Yarcpol 
dtd 8/28/73. 

) 

5-1-74 Filed stipulation transmitting certain documents that have been file stamped i 

by agreement to the U.S.C.A. 

5-1-74 Filed deft's answers to interrogatories ( agreed by parties to be catered on 

docket sheet). 

5 . 1-74 Filed deft's notice to take deposition ( agreed by parties to be entered on , 

docket sheet). 

3 - 1-74 Filed deft's second request for production of documents ( agreed by panties to t a e 

oa docUat sheet). 

0 

5-1-74 Filed deft's further answers to interrogatories ( agreed by parties to be entered ct 
thn docket sheet). 

5-1-74 ! Filrd transcript of record' of proceedings dtd: Dec. 3-5-73. 
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JUDGMENT 


-UNITED STAVES DISTRICT COURT 
.SOUTHERN DISTRICT OF HEW YORK 


DELTA LATA SYSTEMS CORPO.U . ION , 

Plaintiff, 

-against- 

OKAPlilC SCAKl'IIiO CORPORATION, 

Defendant . 



73 Uivil lllO(MP) 

JUDGMENT 

, 73, 9$ 3 


The issues in the above entitled action having been brought on 
regularly for trial before the Ponorable Milton Pollack, United 
States District Judge, and a jury on December 3» 4 and 5, 1973, and 
the jury huving returned a verdict in favor of the plaintiff, ana thcj 
Court 1 laving denied the motion of the defendant to set aside the 
jver.lict, it is, 

ORDERED, ADJUDGED ALL DECREED, that plaintiff, DELTA DATA 

SYSTEMS CORPO.tAi'I JR , have judgment against the defendant, GRAPHIC 

SCAN N IDG CORPORATION, in the amount of $34, 275.01 with interest, of 
!<>2,33^»59«» to date of ’judgment, with costs to be taxed, 

r "> ^ tET* -- 


i; * / 1 


w, 


Dated: Leu Yorn, L. \. 

Doce.iber h, 1973 


ui'P'-bop/TTi 

n "n 


'/J-- 7 4 1 • ZT /. lu i .7 jt*i r *c£Z r 

I ,[ Clerk V j 

I / .7 


1 


Il 

|i 
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COMPLAINT 


I LlilTSO STAT3S DISTRICT COXTXS 
• I SQJ’Z'SZ.TU DISTINCT Or NOW JO IX 


eltn lata Svszeas Corporation, 

Plaintiff 


Civil Action :*'o. 
Corjplaint 


• rapi'.ic Scanning Com., 

Oe fondant 


Si _ Lul^yJ'A 


’ins? cotr.iT : 


1. Plaintiff is a corporation incorporated under the laws 
of the Comroonvealth of Pennsylvania anti has its principal 

«. • • * h- 

• t 

j place of business in tho Coanonwealth of Pennsylvania. De— 
j fondant is a corporation incorporated under the lavs of the 
1 State r f Delaware • and n as its orinciual since of business in 

j| ' 

; \ state other than the Corraonwealtn of Pennsylvania. The 

. 

| natter in controversy exceeds, exclusivs of interests and costs, 

I » • 

j the 3im of ten thousand dollars. 


| 2. Plaintiff sold to Defendant certain goods at an agreed 
price and reasonable value of 535,113.31 of which 5123 has 
h paid, 1 saving a hnlar.c® of 534,273.31. 


■3CCDND CC JNT : 


j 3. Plaintiff rape-ats or*. I maHeges the ill a-rati arts contained 

I , 

i in o iri Traaha 1 and 2. 


~ : fondant owes Plaintiff the sun of 234,275.31 according 


account statad as .annexed horato as Inhibit A 



J) 


EXHIBIT A TO COMPLAINT 

STATEMENT 


SGaita ' 

Data 

aysisms 

Corporation 


BOX 293 

CORNWELLS HEIGHTS, PA. 19020 


Graphic Scanning Corporation 
11 Broadv/ay 

Mew York, New York 10004 


Current Statement of Account 


November 21, 1972 


INVOICE 

number 


460-1 


426-2 


426-3 

545-1 

549-1 

567-1 


5-15-72 

5-18-72 

5- 26-72 

6- 23-72 

7- 30-72 
9-19-72 


CUSTOMERS 
PURCHASE ORDER 
NUMBER 


Balance on Invoice 


50600-1 10-17-72 


$ 3,567.00 

4.230.00 

2.450.00 
13,725.00 

4.575.00 
4,575.00 
. 105.00 


PAST OUE AMOUNTS 


60-90 I 90- OVER CURRENT 


TOTAL 

BALANCE DUE 



PHASE REMIT TO 

BOX 293, CORNWELLS HEIGHTS, PcNNA. 19020 

TlRMS ARc if) - 10, Net 30. lj-fj per month interest will be added to 
all overdue accounts. 

















"Oarta 

!Dat;a 

System; 

CorporaDon 


EXHIBIT A TO COMPLAINT 

S TAT T M ENT 


BOX 2 93 

CORNWELLS HEIGHTS, PA. 19020 


DATE November 21, 1972 


Graphic Scanning Corporation 
11 Broadway 

New York, New York 10004 


INVOICE 

NUMBER 

DATE 

50601-1 

10-17-72 

50603-1 

1 

10-17-72 

50608-1 

10-17-72 

50614-1 

10-17-72 


CUSTOMERS 
PURCHASE ORDER 
NUMBER 


PAST OUE AMOUNTS 


’ 30-60 


4,575.00 


60-90 90-OVER CURRENT 


AMOUNT 


130.00 

205.00 
355.32 
358.49 


TOTAL 

BALANCE OUE 


8,547. CIO $ 34,275.81 

1.153.81 


PLEA'S REMIT TO 

BOX 293, CORNWELLS HEIGHTS, PENN A. 19020 

TERMS ARE if. - 1C, Ns: CO. !c7> per rr.o.i.n inieras! will bo ao’JoJ to 
sit ovordje accounts 
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ANSWER AND COUNTERCLAIMS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT OF NEW YORK 


Delta Data Systems Corpora tion 

Plaintiff, 

vs. 

Graphic Scanning Corp. 


Defendant. 


#73 Civ 1110 

Answer & Counterclaims 


The defendant, Graphic Scanning Corp. , as and for its answer to the 
complaint alleges as follows : 

1. Denies knowledge or information sufficient to form a belief as to the 

truth or falsity of the allegations contained in paragraph 1 except admits that j 

the defendant is a corporation existing and doing business by virtue of the ia\. s) 

i 

of the State of Delaware. 

2. The defendant denies each and every allegation contained in paragraphs! 
2 and 4 of the complaint except admits that the sum of $923 was paid by the 
defendant to the plaintiff. 

AS AND FOR AN AFFIRMATIVE 
DEFENSE AND COUNTERCLAIM 

j 

3. Plaintiff has admitted to being a corporation incorporated under the j 
laws of the Commonwealth of Pennsylvania and has its principal place of bus- ! 

i 

iness in the Commonwealth of Pennsylvania. 

4. Defendant is a corporation incorporated under the laws of Delaware, 
authorized to do business in New York and engaged primarily in providing 
specialized data and information processing and delivery services to fulfill i 

i 


I ANSWER AND COUNTERCLAIMS 

1 ! 

i 

I particular industry needs. 

i 

5. The amount in controversy, exclusive of costs and interest, exceeds 

] 

$ 10,000 

6. In or about October, 1971, plaintiff commenced negotiations with 

i 

defendant relating to a prospective offer to design, manufacture, install and j 
service for defendant a data communications system to be used by defendant 

I 

for the specified purpose of providing specialized communications services 
to the trucking industry. 

7 . The services to be provided by defendant included, among others, the 
high speed processing of applications for state trucking permits relating to 
overweight or overdimension trucks that must be sanctioned for travel over 
specific highways, and a service providing for the transfer of money to truck 
drivers located at specified truck stops around the country. 

8. The equipment which comprised the proposed system was to include 
cathode ray tube display devices, line printers, high speed code conversion 
devices, communication interfaces, and high speed tape cassettes. The 
system was to be installed in the defendant's central computer facility located 
in New York City, and at the offices of various trucking companies who would 
at that time be customers of defendant for the specialized communications 
service and state permit agencies around the country. 

9 . Plaintiffs offer to design, manufacture, install and service the data 
communications system was made after numerous discussions between plain - j 
tiffs agents and defendant's agents in which defendant's agents fully describe cl 
the object and purpose of the system and the services it would be able to 
provide to its prospective and present customers, and the immediate sales 
campaign it would embark upon to seek out new customers for the service, 
were it assured that such a system could be implemented and fully operational: 


j within a specified time period. 


ANSWER AND COUNTERCLAIMS 

. ■ i 

10. Upon the express representations by plaintiff that plaintiff's system, 

i 

I 

which it would design, manufacture, install and service for defendant, 

i 

would accomplish all of defendant's needs in providing the specialized servic >s! 

i v 

to the trucking industry, and that plaintiff could deliver and install a work- 
ing system within the time frame required by defendant, on March 27, 1072 
defendant ordered the system specifying that delivery would be required with- 
in 30 days. A copy of the purchase order is annexed hereto as Exhibit "A". 

11. After placing the purchase order for the data communications system, 
defendant embarked on an extensive sales campaign in which it solicited pro- 
spective customers. Such solicitation methods included, among others, 
direct mail advertising and attendance at trucking association conventions 
and meetings. 

12. Subsequent to March 27, 1972, plaintiff advised defendant that it was 
encountering various problems relating to the design and manufacture of the 
circuit boards and various other components of the system. After several 
unsuccessful attempts to install a working system, plaintiff finally installed 
a system which it purported to be operable on or about June 6, 1972, on def- 
fendant's premises. 

13. In fact, the system did not operate f rom the very first day it was in- 
stalled. Although plaintiff made sporadic attempts to repair the system, all 
attempts were unsuccessful and the system never operated as plaintiff rep- 
resented it would. Defendant was never able to utilize the system to effectively 
service its customers in the trucking industry. 

14. Plaintiff specifically warranted to defendant that the data communica- 
tions system designed, manufactured and installed would accomplish the 
specific purposes for which defendant wished to utilize the said data commun- 

j] ications system. Plaintiff further warranted that said data communications 

'i 

I system would be merchantable, as more fully described in Section 2-314 of 

I 

the Uniform Commercial Code of New York, and that said system would be 
fit for use for a particular purpose, as more fully described in Section 2-31 > 

I 
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II 

ANSWER AND COUNTERCLAIMS 

of the Uniform Commercial Code of New York. 

15. Plaintiff breached its contract with defendant by failing to make timely 
delivery and installation of the system. 

j 16. Plaintiff further breached its contract with defendant by failing to pro- 
vide an operating or usable system. 

17. Plaintiff breached the aforesaid warrants made to defendant under 
the contract. 

18. Defendant, relying on plaintiff's assurances, planned to have its truck- 
ing network operational no later than May 1, 1972, and had made represent- 
ations to various trucking industry customers of such fact. Defendant lost 
more than 50 customers due to its failure to be able to perform as represented 
to its customers, thus permanently injuring defendant's reputation and cred- 
ability in the trucking industry. The loss to defendant due to injury to its 
reputation and loss of customers was $180,000. 

19. The loss of profits to defendant during the 40 day period of late de- 
livery was $30,000. 

20. Defendant paid plaintiff the sum of $25,000 on account by the said sys- 
tem and prior to the time which it became apparent that said system was not 
operable. Defendant also purchased peripheral equipment to be used in coor- 
dination with plaintiff's system which has no use to defendant and cost $20, 0C0 
In addition, defendant incurred various other expenses due to the fact that 
plaintiff delivered the system late and the system never operated properly. 
Such expenses amounted to $10, 000. 

WHEREFORE, the defendant requests that the Court grant: 

(a) A dismissal of plaintiffs complaint; 

(b) Awarding damages to defendant in its counterclaims in the sum of 
$265,000. 


(c) Reasonable costs of suit; and 


T 
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ANSWER AND COUNTERCLAIMS 


(cl) Such other and further relief as the court may cleem just and proper. 


Dated: April 19, 1973 


WOLKOWITZ & BECKMAN 
Attorneys for Defendant 
14 East 60th Street 
New York, New York 10022 
(212) 838-2672 


By_ 


Michael Beckman, a member ol' 
the firm 


i I 
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EXHIBIT A TO ANSWER 
AND COUNTERCLAIMS 





TO • \> W'v \)vV«. 

.1 v.Aw H.t \ 

('.n ,\ <<•> U *'• ') v v ^ ■ 


, •« I 

SHIP TO c V'^.-In t„ I >' • « v». « . . . <1 

»' f ’ r.f\CN« *'»• i 
l \ v’< i . ■ ( L t » • 1 1 

Woy V.-«K, KJ.y. 
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REQUEST OF DELTA DATA FOR 
PRODUCTION OF DOCUMENTS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 




DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

-against- 

GRAPHIC SCANNING CORPORATION, 

Defendant. 


x 


TO: WOLKOWITZ & BECKMAN 

Attorneys for Defendant 
14 East 60th Street 
New York, New York 10022 


REQUEST FOR 
PRODUCTION 
OF DOCUMENTS 


73 Civ. 1110 M.P. 


I 


SIRS: 

I 

TAKE NOTICE that the plaintiff, Delta D. tn Systems- Corp-j 


oration, pursuant to Rule 34 of the Federal Rules of Civil Pro- 
cedure, requests defendant, Graphic Scanning Corporation, to 
produce and permit plaintiff to inspect and to copy each of the 

i 

following documents: i 

The acknowledgement sent to defendant by plaint i t , i 

Delta Data Systems Corporation, of defendant's order, dated 
March 27, 1972, marked Exhibit "A" and annexed to the counter- 
claim. 

2. All invoices submitted by plaintiff to defendant 
after the date of the aforementioned purchase order, to wit 


March 27, 1972. 


- 1 - 
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REQUEST OF DELTA DATA FOR 
PRODUCTION OF DOCUMENTS 

3. All statements of account submitted by plaintiff to 
defendant after the date of said purchase order, March 27, 1972. 

I 

4. All correspondence between defendant and plaintiff, j 
and between their attorneys, relating to the order of March 27 
1972, and dated both prior to and subsequent to the said order. 

5. All agreements between defendant and Deldaco Leas- 
ing Corporation and all correspondence relating thereto. 

6. All letters, memoranda, telegrams, notes, and othe< 
writings between defendant and its trucking industry customers 

in 1971, 1972 and 1973, which relate to paragraphs numbered 11, 

i 

13 and 18 of defendant's counterclaim, including, but not limit r 
to: 

(a) all sales letters, direct mailings, bro n r< ; 
and other literature sent to such customers to soli i' tuon 
business for the equipment ordered by defendant in its Murcn 7 

I 

1972, purchase order; 

! 

(b) all writings between defendant .ind such custor- 
ers in which defendant represented that its trucking communica- 
tions network would be operational no later than May 1, 1972' a d 

(c) all writings relating to the loss of customer- 
allegedly sustained by defendant as a result of the alleged fai - 
ures of plaintiff to perform any of its obligations to defendant. 

^ All other documents that are relevant to the f ib- 

iect matter of the action or are reasonably calcul ited to lead 
J i 

to discovery of admissible evidence within Rule 2b FRCP. 

i 
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REQUEST OF DELTA DATA FOR 
PRODUCTION OF DOCUMENTS 

That defendant produce and permit plaintiff's attorneys J 
to inspect and copy said documents at the offices of defendant's 

counsel, 14 East 60th Street, New York, New York, on May 18, 1973 j 

» 

at 2:00 P.M. 

The term "document", as used hereinabove, shall include 

i 

any written, recorded or graphic matter, or any other tangible , 

i 

thing pertaining to the subject matter of the request, whether 

I 

originated or received by the defendant, and whether intr acorp- 
orate or otherwise. If any such document was, but is no lonoe: , 
in the possession of the defendant, state what disposi tion v i , 

made of it, the date of such disposition and whether a copy ' r*.*-' 
of reposes in the possession or custody of any other person ! i rn 
or corporation. 

Each request for a document shall be deemed to ca . 1 :*< 

the production of the original document to the extent rl-.it it i 
in or subject, directly or indirectly, to the control of the d - 
fendant. In addition, each request should be considered as in- 
cluding all copies and all preliminary drafts of documents wh i ci 
as to content, differ in any respect from the original or fin? 1 
draft, or from each other (e.g. by reason of handwritten not. s 
or comments having been added to one copy of the document but nc i 
on the original of the copies thereof) . 

Dated: May 15, 1973. 

GREEN, SHARPLESS 6. GREENS IT IN 
. Attorneys for plaintiff 

Of Counsel 



5=5 
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REQUEST OF GRAPHIC SCANNING FOR 
PRODUCTION OF DOCUMENTS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

-against- 

GRAPHIC SCANNING CORP. 

Defendant. 


-x 


Request for 
Production of 
Documents 

73 Civ. 1110 M.P. 


TO: GREEN SHARPLESS & GREENSTEIN 

Attorneys for Plaintiff 
One Rockefeller Plaza 
New York, New York 10022 

Attention: Melvin D. Kraft, Counsel 
36 West 44th Street 
New York, New York 10036 

SIRS: 

TAKE NOTICE that the plaintiff, Graphic Scanning Corp. , pursuant 
to Rule 34 of the Federal Rules of Civil Procedure, requests plaintiff, Delta 
Data Systems Corporation to produce and permit defendant to inspect and 
to copy each of the following documents: 

1. All correspondence between plaintiff and defendant relating to proposal; 
concerning the design or installation or maintenance of a communications 
system to be provided to defendant by plaintiff. 

2. All specifications relating to the system provided by plaintiff to def- 
endant. 


t 

i 


REQUEST OF GRAPHIC SCANNING FOR 
PRODUCTION OF DOCUMENTS 

- 2 - 

3. A list of the names of all employees of plaintiff who were involved in 
the design, installation or maintenance of the system provided by plaintiff to 
defendant. 

4. All records, including but not limited to memorandums, logs, service 
reports, etc. , of service provided by plaintiff to detendant in attempting to 
repair the system provided by plaintiff to defendant. 

5. All intracompany communications concerning the design, installation 
or maintenance of the system provided by plaintiff to defendant, including 
without limitation notes, memoranda, summaries, minutes and records of 
telephone conversations, meetings and conferences; summaries and records 
of personal conversations or interviews; books, manuals, publications and 
diaries, laboratory and engineering reports and notebooks; charts, plans, 
sketches, drawings; reports and/or summaries of investigation. 

6. All other documents that are relevant to the subject matter of the 
action or are reasonably calculated to lead to discovery of admissible evidence 
within Rule 26 FRCP. 

I 

That defendant produce and permit plaintiffs attorneys to inspect and 
copy said documents at the offices of plaintiffs counsel, 36 West 44th Street, 

New York, New York, on May<8, 1973, at 2:00 P.M. 

The term ’’document", as used hereinabove, shall include any writ- 
ten, recorded or graphic matter, or any other tangible thing pertaining to 
the subject matter of the request, whether originated or received by the def- 
endant, and whether intra-corporate or otherwise. If any such document 
was, but is no longer, in the possession of the defendant, state what disposi- 
tion was made of it, the date of such disposition and whether a copy thereof 
reposes in the possession or custody of any other person, firm or corporation. 

I 


» 
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REQUEST OF GRAPHIC SCANNING FOR 
PRODUCTION OF DOCUMENTS 


Each request for a document shall be deemed to call for the produc- 
tion of the original document to the extent that it is in or subject, directly 
or indirectly, to the control of the defendant. In addition, each request 
should be considered as including all copies and all preliminary drafts of 
documents which as to content, differ in any respect from the original or 
final draft, or from each other (e. g. by reason of handwritten notes or com- 
ments having been added to one copy of the document but not on the original 
of the copies thereof). 


Dated: May 18, 1973 


WOLKOWITZ & BECKMAN 
Attorneys for Defendant 




^^Barry^ty Wolkowitz 

U 
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REQUEST OF DELTA DATA FOR 
DISCOVERY AND INSPECTION 


I 1 

' UNITED STATES DISTRICT COURT 
|| SOUTHERN DISTRICT OF NEW YORK 


I 

J DELTA DATA SYSTEMS CORPORATION, 

P 1 ninti ft , 


-auains t- 

GRAPHIC SCANNING CORPORATION, 

Defendant . 


REQUEST FOR DISCOVERY 
AND INSPECTION 


Index No. 

7 3 Civ. 1110 M.P. 


! 

I SIRS: 

|l 

.i j 

i 

PLEASE TAKE NOTICE that the plaintiff. Delta Data 

I 

‘I 

Systems Corporation, hereby requests, pursuant to Rule 34 of 

I 

the Federal Rules of Civil Procedure, that defendant. Graphic 
Scanning Corporation, 

(l) permit plaintiff and its attorneys to inspect, 
examine, photograph and test the data communications equipment 

i 

<dnch plaintiff sold and shipped to defendant under the purchase 

■ | ! 

order dated March 27, 1972, annexed to defendant's answer and 

I 

counterclaims as Exhibit "A", as thereinafter modified, at No. 

I 

II Aroadway, New York, New York, and/or at any other premises of 

i . I 

defendant, commencing on the 13th day of September, 1973, at 10:30 j 
o'clock in the forenoon of that day, and thereafter, to the ex- | 

i 

tent necessary? and 
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REQUEST OF DELTA DATA FOR 
DISCOVERY AND INSPECTION 


;l 

!: 

u 


(2) permit plaintiff and its attorneys to inspect, 
examine, photograph and test the data processing and other 
equipment presently used by defendant for the purpose of provid- 
ing specialized communications services to the trucking industry, 
which equipment is located in premises of defendant at No. 99 
West Sheffield Avenue, Enqelwood, New Jersey, and at any other 
premises of defendant, commencing on the 18th day of September, 
1973, at 9:00 o'clock in the forenoon of that day, and there- 
a fter, to the extent necessary. ^ 

Dated: September f> , 197 3 

I 

I 

GREEN, SHARP LESS & GREENSTEIN | 

Attorneys for Plaintiff 

\ 

v i 

B y : /V 'Vei- U . /0 /CrCAf’r’ 

MELVIN D. KRAFT 

Of Counsel I 


! T °: BELL, WOLKOWITZ, BECKMAN & KLEE 

Attorneys for Defendant 
'>01 Madison Avenue 
New York, New York 10022 


I! 


- 2 - 


I 

I 


I 

! 

i 
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DELTA DATA'S INTERROGATORIES 


UNITED STATES DISTRICT COURT 
II SOUTHERN DISTRICT OF NEW YORK 


DELTA DATA SYSTEMS CORPORATION, 


Plaintiff, 


INTERROGATORIES 


-against- 

73 Civ. 1110 M.P. 

GRAPHIC SCANNING CORPORATION, 

Defendant. 


TO: BELL, WOLKOWITZ, BECKMAN & KLEE 

Attorneys for Defendant 
501 Madison Avenue 
New York, New York 10022 


TAKE NOTICE that the plaintiff. Delta Data Systems 
Corporation, requests that defendant, Graphic Scanning corpora- 
tion, by an officer or agent thereof, answer under oath, in 
accordance with Rule 33 of the Federal Rules of Civil Procedure, 
the following interrogatories: 

1. Please state the names and addresses of each of 
the "more than 50 customers" iost by defendant, as alleged in 
paragraph 18 of defendant's counterclaim. 

2. Please state that portion of the $180,000 alleged 

' to have been lost by defendant, which is attributable to the loss 


of the aforesaid customers, 


3. Please state the dollar amount claimed to have been 


| lost by defendant as to each of the customers listed in defend- 
| ant's answer to interrogatory number 1. 


f 
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4. 

Ay to e a 

torv number 3, 

specify 

*5 ci * 1 5 JTO 3 3 

sales or 


DELTA DATA'S INTERROGATORIES 

Ay to each item in defendant's answer to in tar roc, a- ; 

i 
» 

1 other the dollar a.- :nt; ^ • r •;>- ' 

sver.ues , or whether it r-nr i.ier. *s net 

profits on such sales or revenues; if the answer is "net prcfiis"| 

I 

please show the manner in which such figures were computed. 1 

5. Please state what business records or writings, if 
any, of defendant reflect the dollar value claimed as a result 
of the alleged loss of each customer as specified in defendant's 
answer to interrogatory number 3. 

6. As to each of the customers alleged to have been 

lost by defendant, state: (a) whether it was a prospective cus- 
tomer or an actual customer who was lost; and (b) if it was an 
actual customer, (i) the amount of revenues received from such 
customer prior to the cancellation; (ii) the period of time 
within which such revenues were received; (iii) the services 
rendered by Graphic Scanning; and (iv) the name of the person or 
persons in the customer's firm or organization who has personal 
knowledge of the facts set forth in answer to items (i), (ii), 

and ( iii) . 

7. (a) in each case where a customer lost by defend- 
ant cancelled an existing contract with defendant, state the 
date and place at which the agreement between defendant and said 
customer was entered into, and whether said agreement was oral 
or in writing. 
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DELTA DATA'S INTERROGATORIES 

I* 

(b) l£ such agreement was in writing, sat forth a 

[i 

1 ere » and cor.olete cop’' thereof: if said agr ::::,unt was oral, state 

< 

I, che fate when it was trade, tae nomas or the. officers, agents or 

jj 

! servants of defendant Graphic Scanning Corporation with whom it. 

i 

I was made, and its complete terms and conditions. If it is claimed 
that the agreement was partly written and partly oral, set forth 
an exact copy of that portion which is in writing and the sub- 
I stance of the part claimed to be oral. 

8. Please state the names and addresses of every cus- 
tomer of defendant Graphic Scanning Corporation in the truckina 

I ] 

industry to whom defendant provided specialized communications 
services prior to September 1, 1972. 

9. Please state the name of the person or persons 
employed by defendant, if any, who have personal knowledge of 

•i 

the facts and data listed in defendant's answers to ;,nor roga- 
tories numbers 1-8, inclusive. 

10. Please state specifically in what manner defend- 
ant's "reputation and credibility in the trucking industry" was 
permanently injured, as alleged in paragraph 18 of defendant's 
counterclaim. 

11. Please state that portion of tha $180,000 alleged 
to have been lost by defendant which is attributable to injury 

I to defendant's reputation. 

12. Please state the method of calculation which the 

j defendant h3s used to arrive at the dollar amount lost by defendar 
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DELTA DATA’S INTERROGATORIES 


• a-.i ?.w!:ribu’iai.i .3 to injury to d vf.*nJ?nt ' v sreeutaU.cn, is stated j 
in rr vc _ - -.or : n i‘, ■ ry ru :V.. >r 1L. j 

13. Please sta :3 what documents or writings, it' any, 

li ! 

j! ref-ert the dollar value of danaces claimed by defendant as a 
!' 

! result of the alleged injury to reputation. 

;i 

14. please state the name of the parson or persons 

i 

j| employed by defendant Graphic Scanning Corporation, if any, who 

j . 

j. have personal knowledge of the facts and data listed in answer to 

ii 

j; interrogatories numbers 10-13, inclusive. 

jj 15 . please state the sales and/or contracts lost which j 

ji j 

Jj form the basis of defendant's claim of lost profits during the 

j 40 day period of late delivery, as alleged in paragraph 19 of 

i 

j 

!' defendant's counterclaim. 


16. Please state the name and address of each customer j 


or customers in 


volved in each lost sale ar.d/or contract listed 


in answer to interrogatory number 15. 

17. Please state the date or dates of the occurrence 
of each lost sale and/or contract listed in answer to interroga- 
tory number 15. 

1£. please state the r ;rc:s -.mount of eac' lest rale 

jj and/or contract listed in answer to interrogatory number x5. 

19. As to each of the lost sales and/or contracts 

listed in answer to interrogatory number 15, state that portion 
I 

| of the $30,000 in lost profits claimed by defendant which is 
! attributable to each such lost sale and/or contract. 


« 


DELTA DATA'S INTERROGATORIES 1 

20. Please ctate the method of calculation ;hich de- | 

fondant has us. J co arri at the dollar amount of net profit 

t 

de rendu:: t c la ins would ht-o been realiz'd by defendant or. each 

I 

f 

such lost sale and/or contract. , 

i 

21. Please state what documents, if any, of defendant i 
reflect the dollar value of the aforesaid lost profits. 

22. (a) In each case where the defendant has allegedly 


ji lost a sale and/or contract during the 40 day period of late de- 
♦! i 

il 1 

ij live i v , please soecify whether the sales agreement and/or contract 

! ... I 

lost was oral or in writing. i 

I- I 

(b) If such agreement was in writing, set forth a j 

true and complete copy thereof; if said agreement was oral, state 
] the date when it was made, the names of the officers, agents or 
i servants of defendant Graohic Scanning Corporation with whom it 

!' . j 

was made, and its complete terms and conditions. If i : is claimed 

1 that the agreement was partly written and partly oral, set forth 
! an exact copy of that portion which is in writing and the sub- 

I 

I 

j stance of the part claimed to be oral. 

23. Please state the name of the person or persons 

!j 

employed by defendant, if any, who have personal knowledge of 
the and data listed in answer to interrogatories numbers 

j! 15-22, inclusive. 


24. Please list the peripheral equipment purchased by 
defendant for use in connection with the data communications 
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DELTA DATA'S INTERROGATORIES 


s\’s--r. purer*. -is": 1 , by defanda.nc from pi .inti if, - al ; ->.;ec. in oacc- 
v*-' -pu at . Jar. innt ' a .rune -r. l:* 


25. .is bo cadi item of 


a« rt . a ' :u:.* .* ; nt ; u- •> • ir. 

* t 


answer to interrogatory number 24, specify the coat *o do : tt r. .ir t ( 

i 

of such equipment. 

I 

26. Please stats what documents, any of defendant j 
refLect the dollar value of the aforesaid peripheral equipment. j 

i 

27. Please state specifically ir. what manner each 
item of peripheral equipment listed in defendant's answer to in- 
terrogatory number 24 was "to be used in coordination with plain- 
tiff's system". 

28. Please state the company or companies from which 
each item of peripheral equipment listed in defendant's answer 
to interrogatory number 24 was purchased by defendant. 

I 

29. Please state the name of the person or persons 
employed by defendant, if any, who have personal knowledge of 
the facts and data listed in answer to interrogatories numbers 
24-28, inclusive. 

30. Please list and itemize the various other expenses 
incurred by defendant in the sum of $10,000 as alleged in para- 

I 

graph 20 of defendant's counterclaim. 

31. Please state the dollar amount claimed to have 
been expanded by defendant as to each ex can _,e item listed in 

* I 

answer to interrogatory number 30. j 


i; 


r 
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DELTA DAT A' S INTERROGATORIES 

32. Pleas* state the « r write*; on wh i eh ea ch of 

ch. i:aer.363 listed by defendant in tv; nr v i r. ce r rocrat-jsy nu _ 
bar 3 3 were incurred by defendant. 

33 . Please state what documents, if any, of defender 
reflect the dollar value of the expense items listed ir answer 
to inter ropatory number 30. 

34 . Please state the name of the person or persons 
employed by defendant, if any, who have personal knowledge of 
the facts and data listed in answer to interrogatories numbers 
30 - 33 , inclusive. 

Dated: September 5, 1973 


G.T3EN, SHARP LESS & 0? SEN STEIN 
Attorneys for Plni . 

By: ^C'L ’/i ^ . 'Ta V-rf'T* 


MELVIN D. ICRAFT 
Of Counsel 
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DELTA DATA'S NOTICE OF MOTION 
FOR DISCOVERY AND INSPECTION 


IUIW3 STATES DISTRICT COURT 
SCL’Ti-ZRN DISTRICT C? NEW YORK 


‘i 

l| 


x 


DELTA DATA SYSTEMS CORPORATION, 


Plaintiff, 

-against- 


GRAPHIC SCANNING CORPORATION, 

Defendant. 


SIRS: 


NOTICE 0? NOTION 

Index No. 73 Civ. lilt 
M.P. 


PLE7.SE TAX2 NOTICE that on the 5th day of October, 1973, 
at 2:15 o'clock in the afternoon of that day, or as soon there- 
j after as counsel can be heard, plaintiff, upon the annexed affi- 

j davit of Melvin D. Kraft, Eeq. , verified the 24th day of Septera- 

. 

ber, 1973, and upon all prior proceedings herein, will move this 
Court at Court Room No. 518 of the United States Courthouse, 

Foley Square, New York, New York, pursuant to Rule 34 and Rule 
37(a) of the Federal Rules of Civil Procedure, for an order re- 
quiring defendant Graphic Scanning Corporation: 

(1) to permit plaintiff to inspect, examine, photo- 

i 

grapn and test the data communications equipment 
which plaintiff sold and shipped to defendant 

I f 

under a purchase order dated March 27, 1972, ns 

i 

thereinafter modified; 



t 
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DELTA DATA'S NOTICE OF MOTION 

FOR DISCOVERY AND INSPECTION 
'■ - 111 ■ ■ 1 ■ . 

(2) to permit plaintiff to inspect, examine, photo- 
graph and test the data processing and other equip- 
ment presently used by defendant for the purpose 

of providing specialized communications services 
to the trucking industry at its premises at No. 

99 West Sheffield Avenue, Englewood, New Jersey, 
or at such other premises where the said equipment 
may be located; and 

(3) ^warding such other and further relief as the 
Court may deem just and proper. 


Dated: New York, New York 

September 24, 1973 


GREEN, SHARPLESS & GREENSTSIN 
Attorneys for Plaintiff 



MELVIN D. KRAFT, Of Counsel 
36 West 44th Street 
New York, New York 10036 
Tel. 582-6940 


TO: BELL, WOLKCWITZ, BECKMAN & KLEE 

Attorneys for Defendant 
501 Madison Avenue 
New York, New York 10022 


-2- 
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AFFIDAVIT OF. MEi.VIN D. KRAFT 
; IN SUPPORT 

j! UNITED STATES DISTRICT COURT 
I; SOUTHERN DISTRICT OF NEW YORK 


DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

-against - 

GRAPHIC SCANNING CORPORATION, 

Defendant . 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


ss. : 


AFFIDAVIT 

index No. 

73 Civ. 1110 
M.P. 


MELVIN D. KRAFT, being duly sworn, deposes and says: 

1. I am counsel to Green, Sharpless & Greenstein, 
attorneys for plaintiff herein, and I submit this affidavit in 
support of this motion, pursuant to Rule 34 and Rule 37(a) of 
| the Federal Rules of Civil Procedure for an order: (1) requiring 
defendant to permit plaintiff to inspect, examine , photograph and 
tsst certain data communications equipment sold by plaintiff to 
defendant under a purchase order dated March 27, 1972, as there- I 

j ir.after modified; and (2) requiring defendant to permit plain- j 

i tiff to inspect, examine, photograph and test data processing and ! 
J other equipment currently used by defendant for the purpose of i 
jj providing specialized communications services to the trucking in- i 

‘! I 

l\ do. s try and located at No. 99 West Sheffield Avenue, Enalewood. 


I; 

ij 
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AFFIDAVIT OF MELVIN D. KRAFT 
IN SUPPORT 


Ns.** J’rsey, or other premises of defendant; ar.c: (3) awarding 
such ot.ner and further relief as the Court nay de- m ; j;-t and 


or doer . 


2. This is an action by plaintiff to recover the 
agreed price and reasonable value of certain goods sold by plain- 
tiff to defendant, namely, certain data communications equipment, 
and upon an account stated between plaintiff and defendant in the 
amount of $34,275.81. in turn, the defendant, in its answer, 
dated April 19, 1973, and attached hereto as Exhibit "A", has 

I 

interposed counterclaims seeking recovery of damages in the sum 
of $265,000 alleged to have been sustained by defendant as a re- 
sult of certain breaches of warranty and contract by defendant 
under the purchase order of defendant dated March 27, 1972, mclud-i 

• I 

ing breach of implied warranties of merchantability and fitness 
for use for a particular purpose. It is alleged in defendant's 
answer and counterclaims that as a result of the fact that the 
equipment sold by plaintiff to defendant did not operate as war- 
ranted, defendant suffered injury to its reputation and loss of 
customers, and incurred various expenses. 

3. In order to properly prepare for trial and to defenc 
against defendant's claim of breach of warranty, it is necessary 
that plaintiff be permitted to inspect and test the data communi- 
cations equipment which it sold to defendant and which defendant 
claims never operated as warranted. If plaintiff is not permittee 
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AFFIDAVIT OF MELVIN D. KRAFT 
IN SUPPORT 

ij 

! to e .amine and make tests of this equipment, it would be eom- 


j, pa', led to yo to trial in ignorance of the nature cf the alleged 
defects in the aforesaid equipment, if any, and, would therefore 



be unable to effectively defend against defendant's counterclaim j 
4. On or about September 6, 1973, plaintiff served a 
request for discovery and inspection upon defendant. Graphic 
Scanning Corporation, in order to inspect, examine, photograph 
and test the aforesaid data communications equipment, which plain- 
tiff sold and delivered to defendant under the purchase order 
dated March 27, 1972, which equipment, as stated above, is the 

basis of the counterclaim by defendant against plaintiff. A copy 
of plaintiff's request for discovery and inspection is hereto 
attached as Exhibit "B" . The date for the requested discovery 


and inspection has now passed, and defendant refuses to allow the 
inspection requested by plaintiff, despite the fact that the dis- 
covery requested is obviously relevant and material to matters 
involved in this action. Defendant has served no written objec- 
tion to the requested inspection on plaintiff; instead defendant's 

attorneys phoned my office and left a message to the effect that 

|| * ! 

j] defendant objected to the requested discovery and inspection on 

the ground that it would be too expensive for defendant to remove j 

II 

jt the aforesaid equipment from storage. Defendant's counsel has 
failed to communicate with me any further on this subject. 


v 


AFFIDAVIT OF MELVIN D. KRAFT 
IN SUPPORT 

5. Plaintiff's aforesaid request for discovery and 
infraction [Exhibit "B"] also seeks to inspect, examine , photo- 
graph and t t sc the data communications equipment which defendant 

) 

is presently using to provide specialized communications ser- 
vices to the trucking industry and which is believed to be locatec 
at the premises of defendant at No. 99 West Sheffield Avenue, 
Englewood, New Jersey. At the deposition of defendant Graphic 
Scanning Corporation by Earry yampol, its President, taken by 
plaintiff on August 26, 1973, Mr. Yampol testified concerning 
the operation of the system defendant is presently using, and at 
that time I made my first request of defendant to examine the 
system. [Deposition of defendant, pages 55-61 incl. attached 
hereto as Exhibit "C".] Plaintiff believes that an inspection 
of the aforesaid equipment in this system is relevant to this 


lawsuit in order to determine if, in fact, defendant’s present 
equipment is of the same basic nature as that which the plain- 


tiff sold to defendant, or, whether it is different in nature, 

* 

purpose, and function from the equipment sold by plaintiff. De- 
fendant and its counsel have also refused to allow plaintiff to 
examine the equipment in its present system both at the deposi- 
tion. c£ defendant as indicated in Exhibit "C" and by letter from 
defendant's attorneys to deponent, dated September 11, 1973, 


which a-gues quite frivolously that the requested inspection 
would disrupt defendant's business, and allow plaintiff to view 
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AFFIDAVIT OF MELVIN D. KRAFT 
IN SUPPORT 


a s'. - stem which defendant deems "confidential and secret . Tne 


aforesaid letter is attached hereto as Exhibit "D 


in resoon 5 . 


to defendant's alleged objections, plaintiff believes that 


inspection could easily be conducted with no interruption of de- 


fendant's business; furthermore, as to defendant's claim of con- 


fidentiality, plaintiff is willing to examine the aforesaid equip 


ment under any reasonable confidentiality restriction which this 


Court might impose, and will certainly agree to use the informa- 


tion derived from said discovery and inspection only for pur- 


poses of this litigation, and fb r no other purpose. 


WHEREFORE, it is respectfully requested that plaintiff' i 


motion be granted in its entirety, 


MELVIN D. KRAFT 


Sworn to before me this 


24th day of September, 1973 




DAVID J CIVINESf 
Urtc Fukttc. Sul* •' New Y«rt 

s* y »5<>c.96 

^ ^ * mi ' r/i Ctf'X'tY 

*; • * . > ‘ •} ^ < * 0 , .9 ! 
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EXHIBIT A TO AFFIDAVIT OF MELVIN 
D. KRAFT OMITTED 

(ANSWER AND COUNTERCLAIMS) 
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EXHIBIT B TO AFFIDAVIT OF 
MELVIN D. KRAFT OMITTED 

(REQUEST FOR DISCOVERY AND 
INSPECT I ON ) 


38 
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EXHIBIT C TO AFFIDAVIT QF MELVIN D - KRAFT 

Yi*apol 

I could be wrong on that, too. This is what I 

bel ieve. 

q Again, coning back to the equipncnt that 

you ordered on March 27 on Purchase Order A 130, fron 
Delta 

A Yes. 


55 


I 


! 



Q -- was it contemplated at the time that you 

ordered this equipment that you would use it in conjunction 
with a computer? 

A No. This was basically a stand-alone system. The 

functions to be incorporated within this equipment are 
basically the sane as the computer. A computer -- 
Q Your answer is no? 

A No. 

Q Your answer is no to my question? 

A Stand-alone unit. 

Q When you were buying this equipment, was it 
contemplated that this so-called system that you were 
purchasing, this setup consisting of various pieces of 
hardware, would be used for a limited amount of time, 
somewhere in the neighborhood of six to nine months, and 
then you would go on to a different kind of system, or 
a different setup? 

A It is a hard question to answer yes or no. 


I 


I !l 

*> 

3 

4 

5 

6 

7 

8 

9 

10 

II 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


11 

23 

24 


| 

Yanpol 

No," if this system would be discarded; yes, if 
we intended to go further on and develop more sophisticated 
tools to handle our services. 

I 

In trucking we supply a number of services. If that ; 

I 

equipment was working today it could be utilised right 
this minute. There is still a need for it. That type 
of a system. 

Q In fact, the system that you are using today 
is a much more complicated and sophisticated system, is 
it r.ot? 

A The only different between that system and their 

system is that this one works. 

Q What is the present hardware that you are using 
now to service your trucking industry customers? What 
doss it consist of? 

A Hardware and software. 

q I am asking you, what are the pieces involved? 

A What are the pieces involved? 

Q Do you use display terminals? 

A Yes. 

Q Whose display terminals? 

A I use a number of manufacturers, among which liazeltine 


I 


25 


is a major supplier. 

q Where is liazeltine located? 
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1 1 

1! 

i 


Yampol 57 

2 

1 A • 

! 

I'believe they are located on Long Island. I don’t 

3 

1 

know 

the exact address. They moved recently. 

4 

i» 

• 

I 

Q 

Is there a multiterm box used in conjunction 

1 

5 ! 

v.-ith 

these 

display units? 

i 

6 i 

| 

; a 
! 

Define a multiterm box and I will tell you. 

7 ; 

n 

\ 

I am talking about the iter, on your pirchase 

8 i 

order 

A 130. It says, one multiplexer, with eight to 

9 

f ive 

level 

conversion feature. 

10 

A 

1 

i 

No, 

they don't supply that. 

11 


Q 

Who doesn't supply it? 

12 

A 

Ilazeltine . 

13 


Q 

Are you using such a piece of equipment now 

14 

with 

your 

display? 

IS 

A 

Yes . 


16 


Q 

Who supplied that unit? 

17 

A 

Who 

supplied it? 

18 


Q 

Yes . 

19 

A 

A company called IBM. 

20 


Q 

Now 

21 

A 

IBM 

supp lies the hardware. The software is supplied 

22 

by Kells. 


23 


Q 

So IBM has supplied you with your multiterm 

24 

1 multiplexer 

that you are now using; is that what you are 

25 1 

1 

1 saying? 



I 
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EXHIBIT C TO AFFIDAVIT OF MELVIN D. KRAFT 



V.^npo?. So 

supplies hardware to the system which can do 
code conversion. I don't know how else to put it. 
Well, do you know -- 



A To provide a function -- 

Q Do you know whether you have a multiplexer 

now? 

A I know we have a multiplexer. 

Q Do you know who manufactured it? 

A The multiplexer? 

Q Yes . 

A The multiplexer that Graphic Scanning is using now 
is manufactured by Kells T.P. Sciences. It is in no 
manner, shape or form similar to what yours does. 

I mean, it is not for the same purpose. 

Q Wnat it the purpose of the multiplexer that 
you are using now? 

A To supply basically computer controlled functions 

which are numerous and which I will be very happy to 
supply you a listing of, which you couldn't sit here 
and name because there are literally hundreds of functions 
supplied in that multiplexer which are unique. 

Q Does the system use a computer that you are 

using now? 

A I said yes, IBM. You can’t say the system. What 
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Dear Mr. Kraft: 

This letter is to bring you up to date with respect 
to your various discovery requests concerning the above case. 

1. I was informed yesterday that Thomas Wynne is 
no longer employed by the Company. Therefore, if you wish to 
continue your examination of Mr. Wynne it will be necessary 
for you to contact him personally and arrange further exami- 
nation informally or in the alternative serve him with a 
subpoena. 

2. Mr. Mattson has informed me that he is not per- 
sonally knowledgeable as to the specific information con- 
cerning the various orders, invoices and payments and probably 
could not be very helpful in providing information to you. 
However, if you still wish to examine Mr. Mattson we will make 
him available. 


* September 11, 1973 

>! •• •» \ I - w 

• • % »« NMiH.I %N 

*' • *tl >'i KM\S 

Pom* * r Hki.i. 

Melvin D. Kraft, Esq. 

Bar Building 

36 West 44th Street 

New York, New York 10036 

Re: Delta’ Data Systems Corp. v. 

Graphic Scanning Corp , 


3. Due to the fact that Mr. Wynne is no longer em- 
ployed by Graphic we are having difficulty in gathering both 
the original correspondence which I provided to you as well as 
the additional correspondence which you requested. I must 
remind you, in this connection, that Graphic's recent partial 
move from 11 Broadway to Englewood, New Jersey is further 
complicating our search. I will provide this information to 
you as soon as it is available. 

4. With respect to your interrogatories , I will te 
questioning the appropriate Company officials for the informa- 
tion and will provide answers in due course. 
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fha.i.. > a , i /.. Mkckm.w a- Klkk 


Melvin ?•. Kraft, r.sq . 


Sep tomb or 1.1, 1.973 


• • With respect cc your request for Discovery 
and Inspection, I an presently verifying that the equipment 
described in paragraph 1 of your request is still at 11 
Broadway . If it is, I would expect no problem in scheduling 
your examination for the date specified. 

6. Concerning paragraph 2 of your request for 
inspection, it will not be possible to inspect, examine or 
test the equipment which is presently used by the defendant 
to provide specialized communications services to the truck- 
ing industry. The reason is that such an inspection would 
disrupt defendant s business which is presently functioning 
on a 24-hour day basis and further would allow the plaintiff 
to view a system which is deemed confidential and secret by 
the defendant. If it is necessary, we will seek a protective 
order to prevent such inspection. 

Very truly yours, 


BMW : aw 


BELL , WOLKOWITZ, BECKMAN 5. KLEE 




r 
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ANSWERS TO INTERROGATORIES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



DELTA DATA SYSTEMS CORPORATION, 


Plaintiff, 


-against- 

GRAPHIC SCANNING CORP., 

Defendant. 


INTERROGATORIES 


73 Civ. 1110 M.P. 


x 


t 

i 

i 


t 


The defendant as and for its interrogatories, pursuant to the plaintiff s 

i 

request, states as follows: - 

1-9. The defendant's claim for damages as a result of its loss 
of customers, loss of business and loss of revenue as a result of the breach 
of contract and breach of warranty by the plaintiff can not be substantiated 
without an extensive investment of time-and money by the defendant and in artti d o r 
would result in bringing into this litigation the customers of the defendant 
and therefore the defendant is withdrawing its claim for damages for these j 
items and agrees not to assert l claim for these damages without first pro- 
viding the plaintiff with the information requested in Items 1 through 9 of its , 
request for Interrogatories. • 

10. The defendant's reputation was injured due to the fact 
that the defendant represented to its potential customers and 
the various State Departments of Transporation that it had a 

l 

working system to obtain and transmit overweight and overdimension permits 


j 
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when in fact its system did not function reliably; when the equipment in- 
stalled in the offices of the defendant's customers and the various State 
Departments of Transportation offices would not perform the services for 
which it was intended, the defendant's reputation as to its being able to 
meet its commitments was injured; and otherwise caused the persons with 
whom the defendant conducted business to lose faith in the defendant's repu- 
tation to meet its obligations. 

11. The defendant's damages to its reputation is claimed to be 
$50,000. 

12. The defendant computes its losses sustained as a result of 
the injury to its reputation as approximately the amount expended and the 
amount which will be expended to convince the companies in the Trucking In- 
dustry and the various State Departments of Transportation that the defen- 
dant has a viable communication data processing system and the amount of 
the permanent injury to the defendant's reputation. 

13. The bills from advertising agencies and time sheets, and ex- 
pense records of marketing personnel of the company. 

14. Glenn Mattson and William B. Connelly. 

15-22. The defendant can not calculate the number of sales that 
were lost, the names and addresses of the customers who would have done 
business with it during the 40 days that the system was late without a large 
expenditure of time and money and without involving the customers of the 
defendant which might have an adverse effect on the defendant's business 
and therefore the defendant will not assert a claim for these damages in 


this ligitation. 
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23. Glenn Mattson and William B. Connelly. 
24. , 25 and 28. 

Description Supplier 


Tape Punch 
and Rack 


Futuronics Corp. 
178 Hawse Avenue 
Freeport, N.Y. 


Tape Convertor Tab & Tape, Inc. 

376 Broome Street 
New York, N.Y. 
10013 

Operator Tables Unavailable 

Modems The Vadic Corp. 

920 Commercial 
Avenue 

Palo Alto, Calif. 

Anderson Jacobson, 
Inc. 

1065 Morse Avenue 
Sunny Vale, Calif. 

Printers Printer Technology, 

Inc. 

Sirth Road 
Wobrune, Mass. 

♦CRTs Hazeltine Corp. 

620 Fifth Avenue 
New York, N.Y. 
10020 


Purpose 

Punch Tape 
and Racks 
for two units 

Convert from 
BAUDOT to 
ASCII Codes 
or vice versa 

Hold CRTs 

Transmission 
and Receipt of 
Data 


Print Hard 
Copies 


Replace 

CRTs 


Cost 

$ 3,750.00 
1, 132.00 
$ 4,882.00 

$ 6,767.75 


$ 972.00 

$ 2,196.00 

$ 5,400. 00 

$18,020.31 

$ 8, 500.00 


26. The documents which the defendand has that reflect the 
dollar value of the peripheral equipment are invoices from the suppliers 
and ledger sheets showing the amounts paid. 

29. The names of the persons who have personal knowledge of 
the facts and data concerning items 24 to 28 inclusive, are William B. 
Connelly and Glenn Mattson. 

30. The various other expenses incurred by the defendant as a 


- 3 - 
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result of the plaintiff's breach of contract and breach of warranty is the 
amount expended for telephone Line hook ups which could not be utilized 
as a result of the failure of the plaintiff to timely deliver the equipment 
and its failure to operate; the amount expended to repair the equipment; 
and the amount expended to redesign, purchase and build a workable system. 

31. The dollar amount expended by defendant as to each item 
listed above is (a) telephone lines $1,300.00; (b) $1,153.81 expended for 
repairs to the system; and (c) Redesigning the system designed by the 
defendant 14 man months, at $7, 500 per month. 

32. The date or dates upon which each of the expenses incurred 

by the defendant are as follows: 

(a) Telephone Bills - May 15, 1972 to July 1, 1972. 

(b) Repairs - Delta dated October 17, 1972. 

(c) The redesign of the system took place from in or about 
August, 1972 up to and including February, 1973. 

. . 33. Invoices from Delta Data Systems Corporation, bills from 

the telephone companies and payroll records. 

34. The name of the persons who had personal knowledge of 
;j the facts and data in answer to interrogatories 29-33 inclusive are Barry 
1 Yampol and Glenn Mattson. 


Dated: New York, New York 
November 9, , 1973 


BELL, WOLKOWITZ, BECKMAN & 
KLEE 

Attorneys for Defendant 


Sidney A. Weisberg, Counsel 


T 
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VERIFICATION OF BARRY YAMPOL 


STATE OF NEW YORK ) 

) SS. ! 

COUNTY OF NEW YORK ) 


BARRY YAMPOL, being duly sworn, deposes and says 
that deponent is the President of GRAPHIC SCANNING CORP. , the 
corporation named in the within action; that deponent has read the 

. | 

' foregoing interrogatories and knows the contents thereof; and that the 

'i 

same is true to deponent's best information and belief. This verification 



is made by deponent because defendant is a Delaware corporation. 
Deponent is an officer thereof, to wit, its President. The grounds 
of deponent’s belief as to all matters not stated upon deponent's 
knowledge are as follows: Conversations with the officers and employees 
of the Corporation, and books and records on file in the offices of the 
Corporation. 

GRAPHIC SCANNING CORP. 


Sworn to before me this 
9th day of November, 1973 



f.'?* 

r 

Coni. 
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S TI P ULATION DATED NOVEMBER 16, 1973 


ijUNITEi) STATES UISYRJCl’ COURT 
; SOUTHERN 1) i 3'J k i CT OK MiiW YORK 


1 1 DELTA DATA SYSTEMS COlU'OUA'i ION , 

I 

' Vlaintiix, 

I' 

- acavnst -• 

i| GRAPHIC SCANNING CORW , 

I I Defendant. 


STIPULATION 
73 Civ. i'110 H.V. 


I • 

IT IS HEREBY STIPULATED AND AGREED by anrl between the 

!! attorneys for the respective parties hereto as f ° :lj * S! 

1. The defendant hereby withdraws so nv.ch of itJ conn fen. - 
j! claim contained in paragraphs numbered 18 and 19 its. answer as • 


j claims d amnios for loss of customers and loss of profits. .. T 
"‘•V 2 The 'plaintiff agrees to withdraw so much of its 
j interrogatories «« relates to the above counterclaim, to wit. 'teJ, 
j| i th.-oug!. 7 uAo ia tbio.mh Ta ir itr request fot :„fccro rt arori:s j 
j date d S c.p r.cmber 5, 1973. 


Now York, New York 
Noverabc-.r 1.6, 19/3 


GREEN, SUABPLESS A GKi’ENSTKA N 
At torneys fo: Plainticf 


i Dated -. 


Bv / 


, ' MELVi-N UKArY' 

| y r O.i: Counsel 

jy JL BELL, V03K.0VJITL , JiiXX/.AN $, K 

' Attorneys for be formant 

h> /"/) 

|j / U.iPJ'T'-O' f,y — ‘•"si>mcY“\: 

•I L, — A . o ^ , Of Counsel 

!| iUuJGi 

I 'Art /•?,'■/ 75 


1JELL , W01..K0VJITL, JHXX.tAN S KLEE 
Attorneys for 1 efomlant 
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DEPOSITION OF GRAPHIC SCANNING BY 
BARRY YAMPOL PAGE 2 50 

M'l. KRAFT: This is the deposition of 
f!r. Yanpol. It is taking place today pursuant 
to che order of Judge Tollack, which he made 
this morning on my application under Rule 37 to 
dismiss the counterclaim for the failure of Graphic 
Scanning to adhere to Judge Pollack's order of 
November f> , 1973, which required the production 
cf certain dccunents and the serving of answers 
to certain interrogatories, and also required 
Graphic Scanning to appear for a deposition by 
Mr. Yanpol on November 13, 1973. 

As stated at the outset. Judge lollack, 
upon hearing the application, ordered Graphic 
Scanning to appear by Mr. Yanpol for tiiis depo- 
sition at 1:00 P.M., in this office. 

It is now 1:30, and Mr. Yampol has appeared 
with Mr. Weisberg ,and I an ready to proceed. 

MR. WUISBLRG: I just want to put on the 

i • 

record the fact that on today's date, at approxi- 
mately 11:00 A.M. or 11:50 A.M. , Mr. Kra^t requested 
that a certain docunent referred to in the depo- 
sition cf Mr. Yanpol conducted on August 28, 1973, 
referred to, I believe, on page 110, be produced 
this afternoon, and said document has been produced 

RAH ASSOCIATION REPORTING AND STENOGRAPHIC SERVICE 
a VIEST 44TH STREET. NEN YORK. N.V.. 10036 • 687U384 


l 
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NOTICE TO TAKE DEPOSITION 
OF DELTA DATA 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

- against - 

GRAPHIC SCANNING CORP., 

Defendant. 


TO: MELVIN D. KRAFT, ESQ. 

Attorney for Plaintiff 
36 West 44th Street 
New York, New York 10036 

ji 

j! SIRS: 

ji PLEASE TAKE NOTICE, that pursuant to the Federal Rules 

ll 

jj 

of Civil Procedure, the undersigned will take oral depositions of 
the persons listed in Schedule A, annexed hereto, at the offices of 

i 

Bell, Wolkowitz, Beckman & Klee, 501 Madison Avenue, New York, 

New York 10022, on November 27, beginning at 10 A.M. and continuing 

until no earlier than 4:30 P.M., on the days listed in Schedule A, 

annexed hereto, by an officer authorized by the laws of the State of New 

York to administer oaths. 

Dated: New York, New York 
November 19, 1973 

! BELL, WOLKOWITZ, BECKMAN & 

KLEE 

By Sidney A. Weisberg 
Counsel 

Attorneys for Defendant 
501 Madison Avenue 
New York, N. Y. Iu022 
421-3311 


NOTICE TO TAKE 
DEPOSITION 

73 Civ. 1110 M. P. 



54 

SCHEDULE A TO 
DEPOSITION OF 

i 

NOTICE TO TAKE 

DELTA DATA 

- 

SCHEDULE 

A 


Name of Person to be examined 

Date of Examination 


Howard Podgurski 

November 23, 1973 

10 A.M. 


I. Gary Bard 

November 24, 1973 

10:30 A.M. 


Francis X. McEntee 

November 27, 1973 

10 A.M. 


Elbert Bloom 

November 27, 1973 

2 P.M. 

c 

• 



'i 

ii 

>i 

r 

• 



i 
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GRAPHIC SCANNING'S SECOND REQUEST 
FOR PRODUCTION OF DOCUMENTS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

i • 

- against - 

i, 

GRAPHIC SCANNING CORP. 

Defendant. 

ji 

|; 

TO: MELVIN D. KRAFT, ESQ. 

Attorney for Plaintiff 
36 West 44th Street 
i New York, New York 10036 

SIRS: 

I 

PLEASE TAKE NOTICE, that the defendant, Graphic Scanning 

I 

I 

Corp. , pursuant to Rule 34 of the Federal Rules of Civil Procedures, 
request the plaintiff, Delta Data Systems Corporation to produce and 

il 

permit the defendant to inspect and copy each of the following documents: 
j! 1. Records of all bills of lading indicating the equipment 

i 

dehvered by the plaintiff to the defendant during the period September 1971 

thro > October 1972, inclusive, indicating the equipment delivered and 

!! • 

!_} the dates and place where delivered. 

!; 2. All records of telephone communications between the 

|| plaintiff and defendant, or the defendant and plaintiff, including | 

memorandum, logs, memos and records of all types, indicating the 

! 

i 

i . date when the telephone calls were made, any messages left and records j 
cf all such telephone conversations. 



SECOND REQUEST 
FOR PRODUCTION 
OF DOCUMENTS 

i 

73 Civ. 1110 M.P. 


I 


r 


GRAPHIC SCANNING ' S SECOND REQUEST 
FOR PRODUCTION OF DOCUMENTS 

The aforesaid records are requested to be produced at the 

offices of the defendant's counsel, 501 Madison Avenue, New York, N. Y. 

10022, on November 27, 1973 at 2 P.M, 


Dated: New York, New York 
November 19, 1973 


BELL, WOLKOVVITZ, BECKMAN & KLEE 
Attorneys for Defendant 
501 Madison Avenue 
New York, New York 10022 



i 

I 


I 

I 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


2 


23 


DEPOSITION TO BE TAKEN OF GRAPHIC 
SCANNING BY ED FENNING, PAGE 3 

3 

MR. KRAFT: This deposition this after- 
noon is ordered by Judge Pollack this morning 
in Chambers and was also the subject of a dis- 
cussion in chambers yesterday between counsel 
and Judge Pollack. 

The deposition was to proceed this 
afternoon at 2:00 p.m. It was to be a deposition 
of Graphic Scanning Corporation by Mr. Ed Fenning. 

Let the record reflect that it is now 
2:15 p.m. and Mr. Fenninp is not here and I am 
told by counsel that he will not be here this 
afternoon. 

MR. WF IS BERG: Let the record further 
reflect that Mr. Fenning is unavailable and that 
his whereabouts are not known to the defendant 
nor to the counsel for the defendant. 

(Letter of agreement dated November 
14,1973 of counsel is marked .Plaintiff ' s Exhibit 

I 

1 for identification.) 

(Tine noted: 2:16 p.m.) 


24 
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TRANSCRIPT OF PROCEEDINGS 
11/20/73 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



: 73 Civ 1110 


Before 


New York, N. Y. 


November 20 , 1973 - 3:00 p.tn. 


HON. MILTON POLLACK , 


District 


(In Chambers) 


mPF FRANCES: 


MELVIN U. KRAFT , Esq . , 

of Counsel for Plaintiff 


SIDNEY Wt’.ISSBLRC, Esq., 
of Counsel for Defendant 
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THE COURT: What is the application? 

MR. KRAFT: Your Honor, this is my application: 
on behalf of plaintiff, under Rule 37, to strike the answer 
and counterclaim of the defendant in this action for the 
latest in a series of defaults and violations of Court orders 
and stipulations by the defendant and, in particular, the 
latest one being that your Honor this morning ordered the 
defendant. Graphic Scanning Corporation, to appear for a de- 
position this afternoon by Mr. Ed Fenning, the operations 

manager of the defendant. 

This deposition had been previously arranged be- 
tween counsel by a letter dated November 14, 1973, which is 
marked Plaintiff's Exhibit Number 1, and this deposition was 
discussed yesterday in chambers at a conference before your 
Honor, and it was understood that Mr. Fenning was goinq to 
appear. 

Late last evening, I was informed that the defend- 
ant did not wish to produce Mr. Fenning, whereupon I suggest* 
that we immediately bring this matter before your Honor, and 
this morning we did come before your Honor, and your Honor 
ordered Mr. Fenning to appear at two p.m. this afternoon in 
Hoorn 601. 

At about one o'clock this afternoon I was informed 
by Mr. Weissberg that Mr. Fenning would not appear, that he 
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11/20/73 

could not be found. At two •''clock this afternoon w e not in 
noon 601 and adjourned to an examination room ordered b\ the 

Clerk., and Mr. Pennine’s and Graphic bcanniiwj * s default was 

; 

noted by the reporter. 

I would like to nay for the record, your Honor, 
that in thin action, an I indicated in the heqinninu, this is 
the culmination of a series of defaults and violations of 
this Court's orders for discovery, and I will te happy to 
enumerate tne.n, if your Honor thinks it is appropriate at 


this time. 


THE ’OUKT . Enume^ati them. 

MR. KhAFT: This hour* ordered the deposition of 

Graphic Scanninu to take place by Mr. harry vampol, ft* 

president of Graphic Scanninq. on November 13, 1'37 3. 

xne defendant's attorneys were apprised of this rulinq. and, y 

y< H ( * V 

incidentally, they were present in chambers hero* wtth the , 
rulinq was niade, on November 6th, but just, to ft* sure thaf 

. I 

they knew and that they knew what they wore supposed to do, 

I 

I wrote them a letter on hovember 6th apprisinq them of this i 
rulinq. 

On Tuesday, November 13th, Mr. Yampol did not ap- 
pear. The niqht before November 13th, Mr. Wrissberi, who is 
here today, told me on the telephone that Mr. Yampol would 


■i 


pot appear, and I told him that there was .an order of the 


I 

I 


•» 


l 


2 


:i 

4 

5 

6 

7 

8 

9 

10 
11 


II 

l! 

II 


li 


• I 


12 


1.1 

14 

15 
18 

17 

18 
19 


20 i 

21 


2 


I 


21 

i| 
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Co.irt oat standing and that the Court would expect Mr. Yampol 
to appear. Mr. Weissberg toll mo that it waa not convenient 
for Mx. Yampol to appear, that he had other plans that day, 
and so, consequently, Mr. Yampol did not appear on November 
13th . 

We then came before your Honor, and vour Honor 
ordered Mr. Yampol to appear yesterday at one o'clocl. in ny 
office, and Mr. Yampol did appear, I should add, at ono-thiity 
p.m. yesterday, with Mr. Weissbera, and he was deposed. 

On November 6th, under the order made by your 
Honor, the defendant was to answer the plaintiff's interroga- 
tories. Those interrogatories had been outstanding since 
September 5th and have not been answered, and your Honor 
ordered that those interrogatories should be answered no 
later than November 10, 1973, at noon. In fact, those in*er- 

l 

rogatories were not answered at noon on November ;oth. Inter-; 
rogatories Number 1 through 7 and 15 through 22 were not 
answered at all. The indication w is made in the defendant's 
answer to the interrogatories that the defendant was withdraw-^ 
xng certain portions of the counterclaim, hut the defendant 
refused to execute a stipulation withdrawing those portions 
of its counterclaim, and, consequcrt ly , I had to come before 
your Honor -- 1 think yesterday morninq la my recollection — 
in order to press my application to move to have the defendant 


I 

i 
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4 

5 
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11/20/73 


5 


either withdraw those counter cl lima or to have your Honor 
dismiss them, and at that time i was offered a stipulation in 
writing dated November 16th by the defendant offering to 
withdraw those portions of its counterclaims and your Honor 
si ordered it. 



i' 


10 

li 

It 


13 

14 


15 


II 


IK 

17 


18 


•i 




i 

i 

H 


I 1 


1H 


20 


li 

j ! 


21 


22 .. 

.I 

23 j| 

24 jl 



However, as I have pointed out to th*» defendant, 

.hi defendant has still not answered Tnterronatories rf and 
9, ai d those interrogatories are out standing , and thost 
Interrogatories should have been answered by November 10th, 
under yoar Honor’s order, and 1 have said to dr. Wei ssberq 
orally on the telephone and in person and by letter that 1 
expect those interrogatories to bo answered, but as <t today 
they ate still net answered. 

Furthermore, your Honor, we aad quite a problem 
inspecting tue equipment of Graphic Scanning, arid on November 
*>th your Honor male an order that the inspections of the to- 
talled replacement equipment of Gi«phic Scanning and the 
equipment sold by Delta Data to Graphic Scanning were to take 
pi tee at Graphic Scanning's premises at West ..l«*tfield Avenue 
in tnglewcod, New Jersey, at nine a.n. on Thursday, November 
8t» ji 4 d there was quite an issue made, yoar Honor, about the 
fa;t that Graphic Scanning did re* want the inspection to 
i.ke place si. its premises in Fnqlewood, hew Jersey, of the 
e|uipmrnt that Delta Data had sold to it. They acre willing 
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to have tin. 1 inspection take place as to the replacement 
equipment but not as to the equipment sold. 

Your Honor ruled against them and said that, since 
the equipment was supposed to be physically there - that is, 
the sold equipment — both inspections should take place. 

When I arrived at the premises of Graphic Scanninq 
with representatives of Delta Data, we found and we learned 
for the first time on the day of the inspection that some of 
the equipment sold by Delta Data to Graphic Scanning was 
not there physically, and it was still at 11 Treadway. So 
we then had to go to 11 Broadway to look at the equipment, 
and when we got to 11 Broadway, my representatives found 


14 


r> 


to 


17 


18 


19 


21 


22 , 


1 



that some of the equipment was not there, that it had been 
given to some third party. 

Finally, as to documents, your Honor, under yoji 
order of November 6th, you had ordered that all documentary 
prouuction by the defendant should be completed no later 
than November 10, 1973, at noon. That documentary production 
was not completed at noon or November loth. Indeed, it has 
net even been completed to this present time*, because al- 
though some time after November 10t'. 1 did get. a lot of 
documents, there are still some loouments outstanding even 
as of now. 

Yesterday, in Mr. Yampr-l's deposition that you 
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ordered, I pointed out that n> Mr. amuol's that 

took place on August 27, 1971, at pa^t 121. sanstion was: 

"1 ask you to produce any documents rron: daeLtine 
or from Graphic Scanning which will show the tirst de- 
livery of Hazeltine’s CRTs. 

•’A Yes." 

That documentary production lias been outst ’mg 
sin'-c August 28th, and yesterday, when I examine.. Mr. Yanpol 
and he was supposed to have with him the Mazeltine records , 

Me showed me certain records, and he himself said theso re- 
cords do not establish the date of delivery of the Uazoltin* 
equipment. He admitted that on the record tc. mc . 

And so we have a situation where as of yesterday 
Mr. Yaiapol said to me that he has not produced the records 

I 

in this instance that were requested on August 28th. 

There are other instances, your Honor. at, frankly, 
I feel that they are superfluous at this point, because 
there has been a pattern of dilatory conduct, obstructionism, i 
refusal to honor stipulations and letters, refusal to honor 
the orders of the Court, that has put the plaintiff in this 

I 

case to great trounle and expense ard has interfered with our 
discovery and has prevented its completion. 

I think, under all the circumstances, your Honor, 
there has been a total violation of the discovery rules, and 


I. 


55 


TRANSCRIPT OF PROCEEDINGS 
11/20/73 


1 


2 


3 


4 

5 

6 

4 

8 

9 

10 
11 
12 

n 


|i i tnink tnat the plaintiff is -ntitled to an or-l.ir dismissing 
j the counterclaim and entering judgment or. tin* .omplaint. 

THE COURT! All riqht. Hr. We J saber*;. what do 

II 

you want to say? 

MR. WEISSBERG: I believe, from reading the file 

| 

in this case, that there has been a complete breakdown of 
communications betvreen the attorneys for the • laintift and 

J 

!i the defendant. 

I 

I point out to the Court a letter dated May 4, 
i! 1973, written by Mr. Kraft to the attorneys tor the defendant, 
ji which letter provided for the deposition of the plaintiff to 
take place on May 31 , 1973. To .late, that deposition ?'.»* »ot 


14 I* 

15 
18 

17 

18 


19 

20 


23 

24 

2ft 


been taken and has not been scheduled. 

The second instance with regard to the deposition 
of Mr. Yanpol: his default was not wilful on November 14th 
hut was rather, as explained to the Court, due to a break- 
down in coranunication between Mr. Beckman and myself and 
the client, and therefore his deposition was conducted on 
November 19th. In that regard, your Honor, the default there 
was not the default of the defendant; it was the default of 
the attorneys. 

Secondly, it should be noted that the deposition 
originally took place in August and was not rescheduled 
until November, that the Court ordeied the deposition of Len 


i 
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Matson and Torn Wing to be taken on November 13th anrl 14th 
and the depositions of Tom Wing and Len Matson were taken 
on those dates. 

The Court crdere 1 certain inspection of equipment 
to take place, and the inspection did take place in accord- 
ance with the Court's order. 

With regard to the deposition of Ldward Fanning 
today, Mr. Kraft's letter of November 14th correctly states 
that the deposition was agreed to by his office and myself, 
subject to confirmation. The confirmation of the deposition 
was that tne deposition of the plaintiff would take phu:® 
and that it was tentatively scheduled for the week of 
December 3rd and was based upon the erroneous impression ; y 
counsel for both plaintiff and defendant that the December 
3rd date set for trial could be adjourned so that the 
deposition could be completed. 

i 

When, yesterday, it became apparent that we were 
unable to adjourn this December 3rd date, I tried to make 
arrangements with Mr. Kraft Excuse me -- Prior to the 
letter of November 14th and on that date, Mr. Kraft and I 
had a discussion as to whose deposition would be taken on 
November 20th, the plaintiff's or the defendants, and the 
.•r.* «b»nt agreed to the defendant's deposition beinq taken 
oi' - Mint - e , subject to counsel's belief that the depositioni 
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•_>1 me t ) ti;,t.ift would take p)a;« 

on November 19, lv 73, ! t.i> . . ■ it - i t i >;« 

ure schedule with Mr. Kraft but w.i*. unann*. u t« • c . m. .hit. 


he refused to return my telephone i.al i , and thu* : Wi.?- T 

as/ted for the appointment befor- the out t today. 

THE COURT: Where is Mr. Penning? 

MR. WEISSBERG : As of today, this morinr.u, the 
Court ordered Mr. Fanning to appear at two ' ~lc . 

Fenninu was not at work this morrino and was net at hoi"/- , and 


T personally called him at both locations. Ke came l • t< 
work at two-thirty this afternoon, and I was called i nt.c> the 
Court's chambers to tell me that he ha appeared at work ard 
was available for his deposition. 

I asked Mr. Kraft to adjourn this deposition for 



m jj an hour, out he refused. 

17 

1 I THE COURT; In other words, you can have hit here » 

it 

18 || in an hour? 


i9 

2d 



22 

23 

24 

25 


n 


I 

: 


MR. WEISSBERG: Yes. 

THE COURT: All right. Get him here. In audition 
to that, I want to cover some other matters. 


On November 6, 1973, I ordered the answers to the | 
interrogatories be made by hand delivery by noon ot Saturday, 
November 10, 1973. That date and time were arranged for 
with your predecessor, associate in your law firm. At that 
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tin* it was made perfectly cleai and accepted by both coun- 
sel that, failing to answer those interrogatories timely. 


there would be sanctions imposed. 

The plaintiff's attorney states that InUrroqatoriei 
6 and 9 have not been answered. 

Next, on November 6, 1973, 1 ordered that locument- 
ary discovery be completed on or before November 10, 1973, 
again advisinq both counsel, which they both accepted, that 
there would be sanctions for failure to do so. 

Next, the defendant ha3 a counter* '1 a i m ir, this 
case, and on November 19 , 1973 submitted a stipulation with- 
drawing all allegations of the counterclaim except those with 
respect to damage to the defendant's reputation, leaving as 
tne only counterclaim in the case the alleged damage to the 
Defendant's reputation and the alleged consequences thereof. 

MR. WLISSbERG: Excuse me -- 

J K COURT: Yes? 


MR. WElSEdERG: I believe there is more to the 
defendant's counterclaim that was left in than just that, 


your Honor. 


with you? 


THE COURT: Have you not a copy of that stipulation 


MR. WEISSBEKG: Yes, your Honor; I believe I do. 


There is a change in here 
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MP 

THE COURT: The stipulation itM.lr. : 

"The defendant hereby wifndr ivtfi •>< •>-*• h c ^ his 

counterclaim contained in Paragraphs if> an * 1 * 
answer as claims ..amages for toss of custom.-r - ,n<l loss 
of profits, leaving only the claim for clama-ies r< " n j 
reputations . “ 

As 1 read the counterclaim , f know of no of f oj 
claim for damages asserted in that counterclaim. l f there 
is any, 1 wish you would point it out to me nere and now. 

MR. WEISSBERG: Youx Honor, there is a claim foi 
damages as a result of purchasing equlp^ant to he use.' in 
conjunction with the system sold to the defendant by the 
plaintiff, and there is a claim for damages for the armn* 
expended by the defendant in having to develop a new system 
to replace the system of the plaintiffs, which did not func- 
tion properly. 

Your Honor, I would like to say — 

THE COURT: So that the three elements of the 
counterclaim are now the alleged damage to the defendant » 
reputation, the cost of purchasing other replacement e juip 
ment and the amount expended for a new system. Is that 
ri qht? 


II 



MR. wriSSHEHG: No. Number 1 would be the amount 
expended for equipment to be used 1,1 con junction with the 
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plaintiff's equipment. 


Jan I also say, your Honor 


THE COURT* Yes. 


MR. WEISSBERG: — that the defendant diu serve 
its interrogatories upon the plaintiff timely. There was a 


question — 


THE COURT: You don't mean interrogatories. You 


mean answers. 


MR. WEISSBERG: Answers to interrogatories. I am 


sorry . 


THE COURT: Did you answer Numbers 8 and '37 

MR. WEISSBERG: The only question, Number 8 — 
if I can state this on the record — I assume -- 

THE COURT: Here are Numbers 8 arid 9. Did you 
answer them? 

MR. WEISSBERG: No, your Honor. 8 and 9 w*r** not 
answered. Can I state why? 

I thought Mr. Kraft was withdrawing his demand 
for interrogatories numbered 1 through 9 when I informed 
him of the defendant's withdrawing of its claim for these 
actions . 

MR. KRAFT: Your Honor, the stipxihtion that was 
signed very clearly indicates that only Interrogatories 1 
through 7 were withdrawn and 15 through 22. 


4 
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in. WI ISSBKRC; mu IUv • • » • a* " * v . 

aft- : (rafted the answers to int.rr. ' a* . r ’ ! t 1r 

Kraft that the answer to I nterrogatoi • be * .• -»* >r 

m . lly. and Number 8 -- the only questi< . * »**'•" , which ! 

is wiethcr or not Number 9 is still relevant i • *'•? • , 

view of tne defendant's withdrawing of its cause .1 

i 

THE COURT: Is Mr. Penning tr> be fxar ; > « : • ; ter j 

Items 8 and 9 of the interrogatories — 

MR. WEISSUERG: No. 

THE COURT: Mr. Kraft -- 

i 

i 

MR. WEISSBERG: I am sorry. 

MR. KRAFT: That might have been one of t:.e s u» 

I 

jects I might have touched on, your Honor. 

"'HE COURT: I am not interested it. gross specula- 
tions. I want to know whether that is part of the info:* itioif 
that he would have In his managing status. 

MR. KRAFT: Yes. 

THE COURT: Then, that being so, you can get. '*at 
information when he arrives here, according to the instruc- 
tions to produce him here within the next hour . 

MR. WFISf.HERC: Your Honor, can I call him am 


have him sent here? 

THE COURT: Just a minute, will you please? 

What else is there as t o which the plaintiff has 
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15 


frustrated by this procedure on the part c,l tnc drf an iant ? 

MR. KRAFT: Well, wo don’t !ia»t the Hazelt ini* 
information, your Honor, which I just referred befoiv in 
my presentation. 

THE COURT: Is that relevant t r tne counterclaim? 

MR. KRAFT: Yes. 

THE COURT: What else don’t you have, if unyt i t»«-> 7 

MR. WEISSBERG: May I be heard for lust t moment, 
your Honor? 

MR. KRAFT: Well, we have not crotten a complete in- 
spection, as I indicated, your Honor, because were told that 
some of the equipment was not there where it wis supposed to 
be. 

THE COURT: A complete inspection of whose equip- 
ment? 

MR. KRAFT: Of Graphic's, Graphic Snnninq’s 


,8 ( 

equipment. 







* I 

MR. 

WEISSBERG: 

This 

is the 

first I have hea r d 

of 

20 

this, your Honor. 






21 

THE 

COURT: 

Is 

that 

related 

to the counterclaim i 

22 j 

MR. 

KRAFT: 

Yes . 




I 

23 ! 

MR. 

WEISSBERG: 

Your 

Honor , 

this is the first 

we 

i 

24 i 

have heard of 

that. 







MR. 

KRAFT: 

I 

think 

those are the main items, 

your 
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Honor . 
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•HE COl'RT: The rulings of the ''our* 


Mr. Penning is to he produced and examine here 


this afternoon, within the hour. 

The defendant's counterclaim will ho refined at 
the trial, and the defendant will be denied the opportunity 
to introduce any of the designated matters in that cou-.tn 
claim, namely, the damage to its reputation, the cost of 
purchasing other equipment to be used in conjunction with 

i 

the plaintiff's equipment end the amount expended for a new 
system, as elements of counterclaim aqainst the plaintiff at 
the trial. 

The Court is satisfied that the defaults recited 
by the attorney for the plaintiff have occurred and that they 
are factually and legally inexcusable -and have required the 
assistance of the Court in order to partially correct those 


defaults . 


The Court will withhold any further sanctions in 


respect of those defaults for the time being and until after 
Mr. Fanning has been examined, at which time the Court will 
consider whether or not the disobedience of the defendant 
warrants the striking out of thr alleged defenses and the 
entry of a judgment by default in favor of the plaintiff. 
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You may now call Mr. Penning *• the thoj..- is. nqht 

outside — and arrange to have him here. 

MR. WFISSBERG: I would like to state for the 
record that the alleged re fun 1 to produce doc unents was 

l 

contested by the defendant, since all documents in its I esses 
sion were produced, and only documents which were not in its 

possession are still outstanding. 

THE COURT: Now you have an official record, which 
will be certified up to the Court of Appeals for any purpose 
that may be appropriate in this case. This is an ofM.nji 
court reporter. 
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NOTICE OF MOTION TO VACATE SANCTION 
AND COMPEL DISCOVERY 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
' x 



DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

- against - 

GRAPHIC SCANNING CORP. , 

Defendant. 


NOTICE OF MOTION 
73 Civ. 1110 M.P. 


TO: MELVIN D. KRAFT, ESQ. 

Counsel for Plaintiff 
36 West 44th Street 
New York, N. Y. 10036 

SIR: 

PLEASE TAKE NOTICE, that upon the annexed affidavit 
of BARRY H. WOLKOWITZ, duly sworn to on the 21st day of November, 
1973 and upon the affidavit of BARRY YAMPOL, duly sworn to cn the 
21st day of November, 1973, a motion will be made before the Honorable 
Milton Pollack. United States District Judge, at Chambers, for the 
Southern District of New York, on the 27th day of November, 1973, for 
an order: 

(a) Pursuant to the Federal Rules of Civil Procedure 60 (b) 

• > • .• •• 

for an order relieving the defendant from the final judgment order 
or proceeding by reason of mistake, inadvertence, excusable neglect 
and other reasons set forth in the accompanying affidavits justifying 
relief from the operation of the order and judgment; 

(b) Pursuant to Federal Rules of Civil Procedure 3 ((a) com- 
pelling plaintiff to appear at the offices of the defendant or at such 
other and reasonable place as this Court may deem proper on the 23 m 
day cf November, 1973, or at such other time as this Court may deem 
just and proper to have its deposition taken. 
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AND COMPEL DISCOVERY 



(c) And for such other and further rd ief as this Court may 
G-jeut just and proper. 

BELL, V/OLKOWITZ, BECKMAN & KLEH 
Attorneys for Defendant 
501 Madison Avenue 
New York, New York 1003S 


By 


r 


i -‘i f - ■* / 

Sidney a. /V/ eisberg, Counsel/ • 
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AFFIDAVIT OF BARRY WOLKOWITZ 
IN SUPPORT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

- against - 

GRAPHIC SCANNING CORP., 


Defendant. 


x 


AFFIDAVIT IN SUPPORT 
OF MOTION 


73 Civ. 1110 M.P. 


STATE OF NEW YORK ) 

) ss. • 

COUNTY OF NEW YORK ) 

BARRY H. WOLKWOTZ, being duly sworn, deposes and says: 

1. He is an attorney at law, licensed to practice his profession 
in the State of New York. 

2. This affidavit is submitted in order for the Court to 
understand the chronology of this litigation: 

(a) The complaint was filed on March 14, 197J!. 

(b) The answer was filed on April 19, 1973. 

(c) A reply was filed by the plaintiff on May 23, 1973, 

(d) Subsequent to receipt of the reply your deponent had 
coversations and meetings with clients and attorneys with respect to 
settlement of this matter. Settlement could not be accomplished and on 
September 5, 1973 attorney for plaintiff served lengthy interrogatories, 

34 in number. 

(e) On May 15, 1973, the plaintiff's counsel served a request 
for production of documents upon attorneys for the defendant. The 
attorney complied with the notice as best he was able shortly thereafter. 
This Court should be made aware that defendant moved from New York 
to New Jersey during the period of April 1973 to October, and much of 
the documentation that plaintiff sought was searched for as the records 
became available. The records were not available by reason of the 
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- 2 - 

extensive niovs, and therefore, defendant's counsel could not certify 

tliat all the documents had been provided until November 1973, which 

was approximately one month after the move had been completed. 

Counsel for the plaintiff and defendant in 1 * ay 1973 agreed that the 

plaintiff would complete its discovery andthat the plaintiff was not required 

to serve its documents upon the defendant's counsel until after the 

fully 

documents requested of defendant had beei^produced. In addition, 
counsel for the defendant agreed that the defendant would not take 
the plaintiffs depositions until after the defendant's deposition of the 

d efendant had been completed. 

' i 

(f) On May 18, 1973, counsel for the defendant served a 
request for production of documents upon counsel for the plaintiff. 

(g) Plaintiff continued its deposition on occasions, to wit, , 

(a) Barry Yanpol on August 28, 1973; (b) Tom Wynn on August 28, 1973; 

(c) Glenn Mattson, Treasurer of defendant on November 13, 1973; (d) ( 

Tom Wynn on November 14, 1974; (d) Barry Yampol on November 19, 

1973 and (e) Edward Fenning on Novemba- 20, 1973 j 

(h) On November 7, 1973 a conference was arranged in the 
Judge's Chambers concerning the request of plaintiff to inspect the 
equipment which is the subject matter of this case. Counsel for the 
defendant appeared at that conference by Michael Beckman, Esq. During 
that meeting, ground rules were set for the completion of the plaintiffs 
discovery and inspection. At no time at that meeting did the question 

of defendant’s deposing and inspecting plaintiff come to any aspect of an 
order as the plaintiff had not completed its discovery and inspection 
of defendant. It was determined at that meeting that further depositions 
of defendant were to be taken by plaintiff; and a date was set for November 
14, 1973 for further depositions. On November 13 Glenn Mattson, 
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Trecuurer of the defendant was examined for an entire day by plaintiffs 
counsel. ' The President of the defendant corporation was to have been 
examined on November 13, 1973, however, the plaintiff desired to 
examine the defendant’s treasurer, Glenn Mattson and he was produced 
on November 13 and deposed fr 0m 11 A.M. to 7 P.M. 

(i) The following day, November 14, 1973, the deposition of 
an independent witness, a former employee of defendant was scheduled 
and said deposition took place. The independent witness proceeding 
from out of State had his deposition taken; the deposition was adjourned 
by plaintiff’s counsel and has to date not been completed, .In that 
plaintiffs counsel has scheduled the continuation of this deposition for 
December 5, 1973 in Philadelphia. 

(j) On November 13 or 14th, plaintiff and defendant’s counsel 
agreed that Barry Yampol's deposition would be taken on or about tha 
w eek of November 19th. Subsequent thereto, a conference was held 
with the Honorable Court, at which time the Judge prescribed that 
Yampol’s deposition should be taken on the afternoon of November 19. 
Barry Yampol, at great expense and inconvenience, at the direction 
of this Court, made himself available and his deposition was taken and ‘ 
CD mpleted on November 19, 1973. 

(k) On November 14, 1973, Mr. Kraft and Sidney A. Weisberg, 
counsel to this firm, had a conversation, during which they tried to 
schedule the remaining deposition^ plaintiff and defendant, keeping 

in mind the admonition of this Court that trial would commence on or 
about December 3, 1973. 

(l) Sidney A. Weisberg, counsel for defendant, consented 

to the completion of defendant's deposition on November 20, 1973, so long 


/ 
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as defendant's depositions of plaintiff could commence and be completed 1 

rior to the trial of this action. The next date plaintiff's counsel 

could schedule the depositions was Decemt>er 3, 1973, in view of 
counsel's 

plaintiff s/trip to Florida and trip to England. 

(m) On November 19, 1973, the Court informed 
counsel for both sides that the December 3ri date was firm and the 
c ase would not be adjourned, and therefore the agreement between 
counsel as originally made on November 14 to take plaintiff's deposition 
was void. Counsel for the defendant requested a conference on November 
20, 1973 for the purpose of compelling discovery of plaintiff. Attached 
hereto is the notice to take deposition of plaintiff as Exhibit 

and the further request for production of documents. j 

I 

(n) At the meeting of November 20, 1973 the Court struck 
the counterclaim and stated defendant was not entitled to depositions. 

t 

Defendant will be seriously prejudiced in this natter without permitting 
the jury to hear depositions on the case in chief and the counterclaim | 
a nd defendant is willing to proceed forthwith as it has heretofore, 

t 

pursuant to the agreement between counsel to take the depositions 
of plaintiff prior to trial. 

Without the deposition of plaintiff and the counterclaim 
being heard at one time, defendant will be seriously prejudiced in this 
matter. The sanction imposed by the Court upon the defendant is so 
serious that it is respectfully prayed same be vacated and tie case 
be brought to trial on December 3, and the defendant have its right 
to have its matter tried on that date and the deposition of plaintiff 


be taken forthwith. 


y* Sworn to before me this 



day of November,, 1973' 
.-Wi ;.._ v < 
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UNITED STATES DISTRICT COURT 

southern dstrict of new york 


DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

- against - 

GRAPHIC SCANNING CORP. , 

Defendant . 

STATE OF NEW YORK ) 

) S S • s 

COUNTY OF NEW YORK ) 


x 


x 


AFFIDAVIT IN SUPPORT 
OF MOTION 

73 Civ. 1110 M.P. 


i 


■| BARRY YAMPOL, being duly sworn, deposes and says: 

I 

i. On or about the 14th day of March, 1973 
>) ! 

•I only 8 months ago, the plaintiff served the defendant with a 

•' i 

summons and complaint. On April 19, 1973 the answer was served | 

I 

containing at paragraphs 3 through 20 a counterclaim of $205,000,. 
alleging among other things a breach of warranty, loss of 

f I 

■j customers, injury to defendant's reputation and damages incurred ! 

in an attempt to cover the goods sold and delivered, a copy of 

i i 

which summons, complaint and answer is attached hereto as Exhibits 

.! j 

,j A and B. 

I 

!j 2. As this Court will recognize this case is presentl 

'! 8 months old. * 

• 3. This affidavit is submitted as an affidavit 

of merit for the purpose of opening any default that may have 
occurred with respect to the counterclaim. 

4. With respect to the merits contained in the 
counterclaim, your deponent has the following personal knoweldge: 
The defendant on or about March 27, 1972 placed an order for 
certain equipment in the amount of $32,070 from the plaintiff. 
Thereafter the defendant ordered subsequent equipment from the 
plaintiff to be used in addition to, and in conjunction with the 
equipment ordered on March 27, 1972. This equipment is sophistica - 
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electronic equipment to be used in a communications system which 

was installed by the plaintiff in the defendant's place of business 

• ; 

and elsewhere. Your deponent reliaed upont he skill and knowledge 
of the plaintiff in the design installation and maintenance 
aspects of such system. Said installation occurred in or about 
June, 1972 later than promised and was installed at that time 
by the plaintiff. At the time the equipment was installed it 
became apparent to both the plaintiff and defendant that the 
equipment was not operating properly, and the defendant gave 
notice co the plaintiff forthwith. Subsequent thereto the 
plaintiff's service personnel proceeded to the defendant’s 
place of business over a period of the next five months but was 
unable to (and still could not) correct the defects. 

5. In December, 1972, in writing and prior thereto, ' 

I 

orally, counsel for the defendant and officers of the defendant 
informed the plaintiff to remove the installation and equipment. 

t 

To date, the equipment is still at defenant's place of 
business and elsewhere, continues to remain there inoperative 
and is being held in storage for the plaintiff. 

i 

6. Defendant has sustained large damages by reason 
of this breach of warranty and breach of contract, and respectfully 

i 

prays this Court vacate the default entered on the 20th day of 

! 

November, 1973 with respect to defendant's counterclaim and set 
this case down for a, trial on the merits. 

WHEREFORE, your deponent prays that the relief set 
forth in the notice of motion be granted. 


k J 7s 


liu/j I 

Barry Yam^o] 


Sworn to before me this 
21st day of November, 1973 


,• l f 

. \ - ''/ ! '"’I 1 / /? / N^ta A p| ' T * y/OL KCv/r^ 
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AFFIDAVIT OF MELVIN D. KRAFT 
IN OPPOSITION 


UNITED STATE S DISTRICT COURT 

southern district of new york 


DELTA DATA SYSTEMS CORPORATION, 

Plaintiff, 

-against- 

GRAPHIC SCANNING CORPORATION, 

Defendant . 


AFFIDAVIT IS 
OPPOSITION 


73 Civ. 1110 M.P. 


1 

i 

!i 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


es . : 


MELVIN D. KRAFT, being duly sworn, deposes and says: 

I 

1. I an of counsel to Green, Sharpless & Greenstein, 
attorneys for plaintiff herein, and respectfully submit thi9 

affidavit in opposition to the motion of defendant brought on by ! 

{ 

an undated notice of motion, returnable on November 27, 1973, to 
which is annexed affidavits verified November 21, 1973, of Messrs . 
YtLT_-.il ar.i vrolkowitz, 'seeking relief under Rules 60(b) and 37 of 
the Federal Rules of Civil Procedure. 

• 2. My office was served with these notion papers on 

Friday November 23, 1973 (the day after 7hank3 . while I 
w ns jcuta to Florida for th • Thankagi vin.j Day wsekoai with r.y 
tar.-. - , a fact which, was known to d'fandant'3 counsel. Defendant 
ob *. .* -.£ iy sought to bring this motion on without affording plain- 
tiff i equate end proper notice under Rule 6(d) of the Federal 
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Rules of Civil Procedure. I, therefore, ob>ect to the Court's 
consideration of the notion on that ground. 

E”en if the Court were to proceed to consider the 
notion on its inerits over ny objection, the Court would, at the 
least, be compelled to schedule argument and submission of the 
motion no sooner than November 30, in order to allow a proper 
five day period for the submission of the motion after service 
of the notion papers as provided in Rule 6. [Under Rule 6(a) 
intermediate Saturdays and Sundays are not to be counted when 
the period of time prescribed is less than seven days.] Since 
such a motion, i.e. one for pre-trial discovery and revival of 

t 

the stricken counterc lain, could not conceivably be timely on • 

Friday, the last court day before trial, which is presently ! 

r 

scheduled to begin on December 3, the motion should be denied 

! 

summarily without the necessity and burden of further proceedings J 

j 

thereon. 

3. In addition to the foreaoing, the Court can and 
r. •••>■ ' J*?ny ‘ha mv i "i •urmarily at thi tine because, on its 
f t-; > r.-cion is v.io'Ly groundless, are, indeed, frivolous 

*.f. . ;■•■!.; tin folio* in., reasons t 

; i) The- • ..-o w.n sch sdu’ ■’ t< tv* tried on racer - 
• i ’, by • • < <- irt ' »• ev-iet da-.-i Cctob r 24, 1971. It i3, 

t .• r i for dc;enl*:i'. to ,ia<o a formal motion 

s tip-* . _ r ore-'-.i' u; every u\ : r Rule 37(a), just a 
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j I 

tew days before the trial. Moreover, at a conference before the 
Court requested by defendant's counsel for the stated purpose of 
obtaining such a discovery order, the Court ruled, on November 

I 

!j 20, 1973, that neither party would be entitled to conduct fur- 

i 

j ther discovery after November 20, 1973, in light of the December 
' 3 trial date. 

l! 

(b) The defendant fails to advance any facts or rea— 

li 

sons which show why the Court should now reverse its own November ‘ 
Ij 20 order under Rule 37(b) striking the counterclaim. In essence, 

•i and without going into needless detail, the Court struck the 

ii 

; [ 

, counterclaim in response to plaintiff's Rule 37 motion by reason 

| I 

of '-he refusals of d»fendant to obey discovery orders of the 
Court, such disobedience including: 

(1) the successive defau'ts of defendant's repre— • 


ij sentatives in appearing for Court-ordered depositions? 

‘I 

I 

( (2) the defendant's failure to produce documents 

i in response to the order of *he Court?. and 

(3) the de for. .ant's failure to answer interroga- 
te.' a as ordered by the Court. 

Or. several occasions, both bv telephone and letter, I 
w.:r: -1 defendant ' s counsel i_h.it I might have t> move for relief 
"'V r r '-- 11 c F defendant's delay.. - n making discovery. As nn cx- 
u t_ , I a tt i"'h hereto my l'tf ,* to defendant ' lawyers dated 


- i, 17 3, a.» Exhibit *. 

» 


f 
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I 


The record of the Court’s Rule 37 decision, as set 
forth in the transcript of the November 20 proceedings, is re 
spectf ally incorporated herein by reference and denominated 


ft 

i 


i 

i 

•i 

i 

i 


Exhibit "B". 

in amplification of the failure of defendant to comply 
with that portion ctf the order of the Court dated November 6, 

1973, requiring, among other things, documentary production by 
defendant on or before November 10, 1973, at noon, referred to 
at page 6 of the transcript (Exhibit "B”), no documents were pro- 
duced by noon on November 10 by defendant's counsel. Nor was 
any certification furnished me to the effect that a search had 
been made by that date. I annex hereto copies of my letters of 
November 6 and November 12, 1973, and a copy of defendant’s 
counsel's letter to me dated November 14, 1973, marked respec- 
tively as Exhibits "C-l", "C-2", and "C-3". 

(c) Nor has any memorandum of law been served with 

defendant’s motion, as required by the Rules of this Court [Rule 
9(b)], which demonstrates that Rule 60(b) is a proper legal 
vehicle to reverse a prior Rule 37(b) order of the Court entered 
prior to final judgment. I do not believe it is a proper vehicle, 
although we have not had an adequate opportunity to research the 


ji 

i 

1 

XL 


issue . 


(d) The Court actually has been lenient in the 


Rule 37 ruling of which defendant complains. The Court 
referred to above struck the defendant's counterclaim, 


' s rulina j 
I 

but left | 


k 
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standing that portion of defendant's answer which interposes a 
denial to the complaint of plaintiff, and, also, an affirmative 
defense to the complaint. Actually, the Court had and has the 
discretionary power to grant the entire motion of plaintiff which 
was to strike out both defendant's entire answer and counter- 
claim. At the bottom of page 16 of the transcript containing 


ii the Court's order referred to above (Exhibit “B"), the Court 

I! stated the following, after striking the counterclaim: j 

• i I 


i 

I 


» 


i 

it 



,i 

I 


"The Court is satisfied that the defaults re- 
cited by the attorney for the plaintiff have 
occurred and. that they are factually and 
legally inexcusable and have required the 
assistance of the Court in order to parti- 
ally correct those defaults. 

t 

The Court will withhold any further sanctions 
in respect of those defaults for the time 
being and ur.^il after Mr. Fanning has been 
examined, at which time the Court will con- 
sider whether or not the disobedience of the 
defendant warrants the striking out of the 
alleged defenses and the entry of a judgment 
by default in favor of the plaintiff." 

In fact, although the examination session of Mr. Fenninc 


ordered by the Court has now been completed, there are still 
portions of the discovery orders of the Court which have not as 
vet been complied with by defendant. To mention only some of 


t -e. : 


(1) Answers to plaintiff’s interrogatories Nos. 


o a:.-i 9 have not yet bear, serve 1 by defendant 
; • . *, 13, i4l . 


(See Exhibit 


i 


I 

i 

) 


I 
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(2) The documentary production is still not 'com- 
plete, e.g. the document showing the first date of Hazeltine's 
delivery of equipment to defendant's premises has still not yet 
Peer* produced [Exhibit "B", p. 7). 

Hence the grounds for the Court's determination are 
continuing, and, may, indeed, warrant the striking out of the 
entire answer and entry of judgment for plaintiff. 

The foregoing enumeration of the grounds upon which 
this motion should be summarily denied, on its face, is offered, 
as stated above, without prejudice to the contention of plaintiff 
that it has not received adequate notice of this motion. 

WHEREFORE, it is respectfully requested that the motion 


be denied in its entirety. 


Sworn tc before me this 
28th day of November, 1973 


DAVIO J CP'iNESI 
Ki • I Yirt 

31 1 

1 ill li» • ("I’ll * 

** s ». 1*75 


sl AU!L,> 0, VC-JV 


MELVIN D. KRAFT 


7 
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D. KRAFT IN OPPOSITION 


November 1, 1^73 


Barry Kolkowit:*, Esc. 

Dell, V.'oikowitz, Beckman & Klee 
531 Madison Avenu* 

New York, New Yovk 13022 

Ret Delta Data Systems Corporation v. 

Graphic Scanning Corporation 

Dear Mr. Wo lxowitz : 

This is to acknowledge receipt of your letters of 
October 22, October 25 and October 31, l l „73. 

As you are aware, the Court has set the case down 
f° r trial on December 3, 15(7 3, in its order dated October 
24, lv73, a copy of which I am enclosing. 

I am becoming concerned over the tenor of your 
letters which -.eep delaying the discovery that if th„s 
pattern of delay continues, the plaintiff will not be able 
to complete its discovery prior to the trial. 

Please telephone me about this tomorrow* other- 
wise, I sill have no choice except to make an application 
to the Court to rectify the situation. 

Sincerely your3. 


Melvin D. Kraft 


riDiCjfn 

••*c 1 o 3 u r v 
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Novarabsr 6, 1973 

Michael Beckman, Esq. 

3*11. Wolkowitz, Beckman & Xlee 

591 Madison Avenue 

New York, New Yor* 19022 

Rej Delt3 Data Systems Corporation v. 
Graphi c Scanning Cocooration 

D.*ar Mr. Beckman i 


In this afternoon's conference before Judge Pollack, 
he ruled as follows* 


1. In connection with the inspection or Graphic 
Scanning a equipment in Englewood, New Jersey, defendant's 
contention that any inspection of such equipment is precluded 
by the doctrines of tr3de secret or private confidential in- 
formation was overruled. Defendant, at its option, may sub- 
mit a protective order prohibiting miauae of any such trade 
secret or private confidential information. 


2. The inflections of both the replacement equip- 

of Graphic Scanning and tha equipment sold by Delta Data 
-o Graphic ^canning will take place, 23 scheduled in my letter 
a - Nov ?r?.bsr 2, 1 73, at Graphic Scanning's premises at Mo. 

•.••.at Sheffield Avenue, Englewood, New Jersey, at 9 1 90 A.M. on 

Thursday, November t , 1V73. 


3. 

Scanning, it 
O'jLta Da t i ' 3 

-ion id . 


As to tne equipment sold by Delta Data to Graphic 
should bo uncratad and ready for inspection by 
representatives at the time and place above men— 
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Michael Beckman, Esq. 


-2- November 6, 1973 


4. If the physical circumstances of th« inspection 
of the sold equipment interfere with a full and proper inspec- 
tion, Delta Data, at ita option, may reschedule the inspec- 
tion at No. 11 Broadway at its expense. The latter expense 
will cc.isijt of the aervicoa cf a technician at $v6 for each 
1/2 day of his services, or $152 for the full day, and the 
actual moving bill submitted to Delta Data by tha mover. 

5. in addition to the foregoing. Judge Pollack 
ordcrec that answers to tha interrogatories and documentary 
production by Graphic Scanning are to be placed in my hands 
no later than N verier 10, 1573, at noon. Needless to say, 

I request that ycu place this material in my hands, if poss- 
ible, or. Thursday or Friday. 

f. . The 'c pos itions of Messrs. Yanpol and Mataon are 
to proceed no t rucs-'ay, November 13, and of Mr. Wynne next 
Wednesday, November 14, as scheduled. 

The foregoin; represents the substance of the court's 
ruling on all of th“se natters. 

Very truly yours. 


Melvin D. Kraft 


•■IDXib.-i 
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Novei. i>er 12. 1.73 


Sidney A. Weicberg, Esq. 

Be LI, Kolkowitz, Beckman & Xloe 
5 3?. Madison Avenue 
New York, New York 

Re: Delta Data SyAteras Corporation 

v. Graphic Scanning Corporation 

Dear Mr. Weisbergj 

This is to advise that aa of this afternoon Graphic 
Scanning ia in default under Judge Pollack's order, the con- 
tent of which I confirmed by ray letter to your firm dated 
November 6, lv73, in tha following particulars! 

1. The answers to plaintiff's interrogatories do 
not contain answers to interrogatories No. 6, No. ( J and So. 27. 

2. Aa I told you c» the telephone, I cannot accept 
the failure of Graphic Scanning ’ a answers to ths interroga- 
te rio a to answer ituras I through 7 or 15 through 22 without 
receiving from you a stipulation withdrawing Graphic Scann- 
ing’s cl Jims for Ioji of customer*, or.d loss of sales and 
profits. Originally, when ws talked c.n ths telephone lata 
Vhur 3 day afternoon, you otjtdd that you would subnit such a 
stipulation forthwith? whan *.» talked Saturday rooming you 
utili hid not submitted 3uch stipulation but areniaed that 

I would have it by eleven o'clock this morning? 1 still do 
not h vre ths stipulation. 

3. Documentary Production, uruar itcu Ho. 2 cf 

: alhowlts* letter to -.3 of October 7.2, 2 have not received 
'the r vr.oinlng dccuniiitj" or j " j ratanent that ths 
2c:*.. cannot locate any further doc meats requested" . 

.'grvl und-ar the Court’s ordjr, I should hav? recsivad tho 
.‘a ti or statement by noon on Satarday? again I was oro.i- 

l j i I that r. iwarial by today and I do riot hav j it today. 
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Sidney A. Weiaberg, Esq. -2- Novenber 12, 1973 


This la to adviso that I consider Graphic Scanning 
to ba in default undar the Court's order and will be com- 
pelled to take such steps as are necesaury under the circua- 

jtancea . 

Vary truly youra, 


Melvin D. Kraft 

MDK : bh 
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EXHIBIT C-3 TO AFFIDAVIT OF 
MELVIN D. KRAFT IN OPPOSITION 


Bell. VVolkovtItz. Beckman & Klee 

COUX 3 ZULO rL* AT Law 

ooi Madison Avenue 
New York. New York 10032 


VruovflV 

*i «Ka> 


L-tv-y 


Tauwo^i 
12 I 8) 421*031 I 

Casus A9DUM 

"BCLKLEE” 


S4X>NSV A. '•Vutta 
COLM;’ * 


November 14, 1973 


Melvin D. Kraft, Esq. 

33 West 44th Street 
Naw York, New York 10038 


He; Delta Data Systems Corporation v. 
Graohic Scanning Cora. 


Dear Mr. Kraft: 

This letter will certify to you that pu-suant to our instructions, our 
client, Graphic Scanning Corp. , has made a diligent search of its books and 
records and has forwarded to us all copies of documents pursuant to the plain- 
tiff's request. The defendant has represented to us that it has not been able 
to find further documents, at this time, other than those which have heretofore 
been forwarded to you, and the undersigned certifies that to the best of our in- 
formation end belief, copies of all requested documents have heretofore been 
delivered .0 you. 


Very truly yours, 




s* 
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GRAPHIC SCANNING'S FURTHER 
ANSWERS TO INTERROGATORIES 


i UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


DELTA DATA SYSTEMS CORPORATION, 


Plaintiff, 


-against- 


GRAPHIC SCANNING CORP. , 


FURTHER ANSWERS 
TO INTERROGATORIES 

73 Civ. 1110 M.P. 


Defendant. 


Defendant as and for its further answers to the plaintiffs 
Interrogatories alleges as follows: 

8. The name and address of all of the trucking customers of the def- 
endant, prior to September 30, 1972 are: 


Bruce Transfer 
& Storage Co. 

C & H Transfer 
Company, Inc. 

W.J. Casey 
Trucking & Rigging 

Cedar Rapids Steel 
Transfer, Inc. 


4700 J. Street S.W. 
Cedar Rapids, Iowa 

P.O. Box 5976 
Dallas, Texas 75222 

184 Doremus Avenue 
Neward, New Jersey 

P.O. Box 68 
Cedar Rapids, Iowa 


Crete Carrier Corp. 

1 

’ Daily Express Co. 

i 

t 

Home Transfer Co. 

i! Inc. 

: ! 

• » 

;i International 
i! Transport, Inc. 

jj 

Jetco, Inc. 


P.O. Box 249 
Crete, Nebraska 68333* 

P.O. Box 39 
Carlisle, Pa. 17013 

1425 Franklin Road 
Marietta, Ga. 30060 

2450 Marion Roa.i S.E. 
Rochester, Minn. 55901 

4701 Eisenhower Avenue 
Alex, Virginia 


i 


I 

l 
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t ^ ^ o 4 o OOO T5 n p '1 

.v. 1 uiu '.ijuu 


• Express 

Wyomissing, Pa. 

Matson, Inc. 

P. 0. Box 43 

Cedar Rapids, Iowa 

A.J. Melter Haul- 
; ing & Rigging, Inc. 

P.O. Box 3507 
Knoxville, Tenn. 37917 

i 

Midwestern Express 

• 

. 

■ 

P.O. Box 189 

Fort Scott, Kansas 
66701 

j Moss Trucking Co. 

Inc. 

i 

P.O. Box 8409 
Charlotte, N.C. 

! Pan American Van 
i Lines 

i 

25-57 Jericho Turnpike 
Bell Rose, New York 

C. H. Robinson Co. 

| 

3033 Excelsior Blvd. 
Minnesota, Missouri 
55416 

Trans-American Van 
Service, Inc. 

8900 S. Freeway 

Fort Worth, Texas 

Trinity Industry 

Inc. 

P.O. Box 1529 

Rocky Mt. N. Carolina 

Tri- State Motor 

Freight Company 

P.O. Box 1 B 

Joplin, Mo. 64801 


9. The person with personal knowledge of items 1-9 is Barry Yampol. 
Dated: November 28, 1973 

BELL, WOLKOWITZ, BECKMAN & KLEE 
Attorneys for Defendant 


By 

Sidney A. Weisberg, Counsel 
501 Madison Avenue 
New York, New York 10022 
421-3311 


i 


i 
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VERIFICATION OF BARKY YAMPQL 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) S3 ' : 

BARRY YAMPOL, being duly sworn, deposes and says that deponent 
is the Present of GRAPHIC SCANNING CORP., the corporation 

J 

named in the within action; that deponent has read the fore- 
going further Answers to Interrogatories and knows the contents 
thereof; and that the same is true to deponent's best infor- 
mation and belief. This Verification is made by deponent 
because defendant is a Delaware corporation. Deponent is an 
officer thereof, to wit, its President. The grounds of 
deponent's belief as to all matters not stated upon deponents 
knowledge are as follows: Conversations with the officers and 
employees of the Corporation, and the books and racords on 
file in the offices of the Corporation. 


GRAPHIC SCANNING CORP. 


By. 



Barry Yampol, President; 

'J' ' 


Sworn to before me this 
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[28] Kae lin-direct -cross 
MR. KRAFT: I offer this in evidence. 

MR. UEISSBERC-: Ho objection. 

(Plaintiff's Exhibit 8 for identification 
received in evidence.) 

THE COURT: What is the date on the exhibit? 

MR. KRAFT: That's a group of invoices beginning 
with one dated May 15, 1972. 

BY MR. KRAFT: 

„ . .Q Mr. Kaelin, I shot? you Plaintiff's Exhibit Ko. 

8 which is the statement rendered by Delta Data to Graphic 
Scanning dated November 21, 1972, and X ask you whether, 
to your knowledge, there is any letter or memorandum in 

% . I 

the files of Delta Data or whether Delta Data received any 

i 

letter or memorandum from Graphic Scanning taking exception 
to that particular statement? 

A To my knowledge there is no letter or any 
objection taken to this amount. 

Q Was the amount of $3^,275.81, or any p. t 
thereof, paid by Graphic Scanning to Delta Data after 
November 21, 1972? 

A No. This ties in with our ledger cards. 

MR. KRAFT:: I have no further questions. 

CROSS-EXAMniATICII 
BY MR. WE ISS2BRC-: 

Q Mr. Kaelin, you are, in effect, the financial 
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5 
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9 

10 
11 
12 
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14 
10 
1G 
17 
lfl 

19 

20 
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21 


[57] Kaelln-cross 

being charitable when I am saying that. 

BY MR. UilSSBZRG: 

Q Can you identify this letter dated July 1c, 

) 

19^2 which was sent to Mr. Gary Borden from Mr. Thomas 
Flynne? 

A It is a letter, yes. 

Q Have you seen that letter before? 

A No. 

Q Do your records reflect the fact that on July 
13th, 1972 you sent an invoice, or an acknowledgment. 

No. DLN005 which confirmed the lease of $510 a month? 

A Yes. 

Q Before we had reference to two delivery receipts 
which showed MRAs on them. Where are the MRAs which would 
let us know what equipment was actually returned to the 
defendant? 

A In our files in Cornwells Heights. 

Q Do you have a fax machine there? 

A Ue have a Xerox machine. 

Q That would make fax copies? 

A Yes . 

Q Could you fax those copies to our office so we 
have them for this afternoon? 

MR. KRAr T r: I object to that. 


J 
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[ 58 ] Kaelin-cross 

2 

THE COURT: You may answer whether that is pos- 

3 

slole. 

4 

A It Is not possible. Do you mean transmit them 

5 

over lines? 

6 

Q Yes. We have a fax machine. 

7 

A We don’t have a fax machine. We have a Xerox 

8 

machine . 

9 

Q It sends facsimilie copies, our machine. 

10 

A We could not do that. 

11 

Q Has it ever occurred that someone returned 

12 

equipment to you under a MRA and that equipment was never 

13 

redelivered? Has that ever occurred? 

i 

14 

MR. KRAFT: I object to that, your Honor. 

1 

15 

THE COURT: Sustained. 

lf» 

Q Does the plaintiff have a policy with regard to 

17 

giving their customers a credit in the event certain equip- 

18 

ment is returned under a MRA and not redelivered to the 

19 

customer? 

20 

MR. KRAFT: Objection, your Honor. 

21 

THE COURT: Sustained. 

22 

MR. WEISSBERG: Ho further questions. 

23 

THE COURT: Is there any redirect? 

24 



25 


MR. KRAFT: 


A little, your Honor. 
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r77l Kaelin-dlrect 

for these items. 

A I donit have the information at all. 

* Q Take a look at the plaintiff's exhibits. 

Would your records reflect that? 

A They should Indicate the serial numbers cn them. 

Q Do you know whether or not these items were 
returned to the defendant? 

A I don't have that information available. 

Q Where is that information? 

A In our main plant. 

Q In Pennsylvania? 

A Yes. 

Q I would like to show you this factory service 
report and ask you if you can identify it. 

A Yes. 

Q What is that document I have showed you? Is 
that a copy of an official record kept by the defendant in 
the regular course of its business? 

A Yes. 

MR. WEISSBERG: I Would like to offer this in 

evidence. 

MR. KRAFT: Is this something we sjpplied you? 
MR. WEISSBERG: Yes. 

MR. KRAFT: No objection. 
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[133] Borden-direct 
what did you mean by that? 

A Be paid our bill. 

Q Up to the tine of August, 1972, in your opinion, 
was the equipment which you had delivered previously 
functioning properly? 

A Yes, to the best of my laiowledge. 

Q How often were service representatives sent to 
the premises of Graphic Scanning Corporation from the 
period of June 1, 1972 through August 1, 1972? 

A I don't have firsthand information on that. 

Q Do you have any records that would reflect this 

fact? 

A I would assume that these invoices that we 


ft • 


have prepared would reasonably reflect that. 

Q Are those invoices and service reports which were 
furnished to us the total number of service calls which were 
made? 

A Not necessarily. V. T e could have made some that 
we didn't charge for either by act or design. 

Q Of your own knowledge, do you know whether or 
not Frank McEntee was ever on the premises of Graphic 
ScanningCo rpo ration? 

A I believe so. I'n not sure how to define my 
own knowledge. I did not see him there. It is my under- 


\<P 9 


104 


[134] Borden-direct 

standing that he did spend time on the premises. 

Q Are you also aware of the fact that Bob Eurke 
v;as on the premises at Graphic Scanning Corporation in 
connection with rendering services to the defendant? 

A It is my impression that he was . 

Q Were you also aware of the fact that no reports 
of their services having been rendered have ever been pro- 
vided for the defendant to examine? 

A No. 

Q Do you have such records? 

A I don't know. 

Q Did Mr. McEntee ever file a report for the 

work that he did? 

A I don't know. I assume he made some reports. 

Q Where would these reports be? 

A It is hard to say. Mr. M Entee was not a 
field service man. I think he was involved with the 
Installation of the system, and, as such, it is not his 
procedure to write a report as a field service man was 
supposed to write a report. They might be in the field 
service department. « 

Q Does that same comment also apply to Mr. Eurke? 

A Mr. Eurke — yes, I guess it would. 

MR. WEISSEERG: No further questions. 
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[161] KcEntee-direct 

to you and said they have modified what they thought they 
needed. Is that vhat they said? 

THE WITNESS: Yes. 

Q In other words, the original configuration was 
changed at a later date. 

A Yes, sir. Somewhere around — I guess it 
started — twenty days after the initial order. 

Q Did you build the new system? 

A Yes. The add-on boxes, yes. 

Q Who did the actual technical work on designing 
all of this equipment? 

A Bob Burke . 

Q I would like to show you Defendant's Exhibit M 
for identification and see if you recognize the reports and 
the notes contained in this exhibit (handing). 

A (Pause.) 

Q Those are your technical reports for the system? 

A Some of the technical documentation for it, yes. 

• MR* WEISSBERG: I would like to offer this in 

evidence, your Honor. 

MR. KRAFT: May I inquire of counsel whether 

these are documents turned over to him from the files of 
Delta Data? 

MR. WEISSBERG: Yes. 
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[162] e-direot 

KRAFT: Your Honor, this is Information 

supplied-- 

THE CGlTT: There is only one thine to say. You 
either object or consent. 

MR. KRAJT: I object on the ground it is a lot 

of raw engineering information. X do not see its relevancy 
to this action. 

THE COURT: Uhat is the materiality of it at this 

point? 

MR. UEISSBEF.C-: To show all the technical 
expertise involved in designing and manufacturing the 
system was supplied by Delta Data. 

THE COURT: It will be received. 

(Defendant's 'inhibit M for identification 
received in evidence. ) 
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[168] KcEntee-direct 

2 

was delivered the multiterm was not programmed properly 

3 

and had to be taken back by Bob Burke to the factory to be 

4 

redesigned or to be fixed? 

5 

A Honestly, I never remember the multiterm cox 

6 

ever coming back to the factory. I really don't know. 

7 

Q Do you have the service reports of service that 

e 

was performed by Delta Data for Graphic Scanning? 

9 

A I have some, yes. 

10 

Q Would you check to see if there is a report there 

11 

about the multiterm coming back to your factory. 

12 

THE COURT: Do you have anything like that so 

13 

we can save time? 

14 

MR. WEISSBERG: I don't have it. 

15 

MR. KRAFT: We have produced already — 

16 

THE COURT: Just produce the particular one. It 

17 

does not call for a speech. I tried to save time to 

lfi 

collapse a little bit of this time here. Is *here any 

19 

• 


such item? 

20 

MR. KRAFT: I don't know of any such document. 

21 

Q When the system was first set up did it work? 

a 



THE COURT: Whose system? 

23 

MR. WEISSBERG: The one they installed. 

24 

THE COURT: What they supplied or the whole tr.in$ 


5 


as conceived by the defendant? 
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[179] McEntee-direct 

2 

the unit that was in Trenton. I had a man out there, and 

3 

then I had gotten a call hack. There were five calls 

4 

where I sent a guy out. He fixed it five times like that. 

5 

no way. 

6 

Q You are talking about unit 1722. Is that the 

7 

one that was installed at Trenton? 

8 

A I don't know. 

9 

Q Do you have any records to show when the agree- 

10 

ment with Syntonic, the service organization, was in effect? 

11 

A Yes. I am sure back at the plant we do. 

12 

Q Do you recall during what period of time Syntonic 

13 

was doing your service work? 

14 

A Up until — up until around last October, 

15 

November, somewhere around there. 

16 

Q During the period of May through October was 

17 

Syntonic servicing your equipment? 

18 

A They were servicing some of our equipment, yes. 

19 

sir. 

20 

Q Were they servicing the record -scanning eculpmentl 

21 

A No, sir. When I didn't have a man in the 

oo 

1 

house and when I felt I wanted to do something for Graphic 

3 

| 

Scanning — Graphic Scanning had a lot of special equip- 

24 ! 

ment that we could not service out of Syntonic. Syntonic 

• 

only had a standard replacement uoard. While there were 

* 
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A Yes. 

Q In relation to the equipment that was purchased 
under the torch 2 7 , 1972 order — I come back to that 
vould you say that, basically, you and Fred Crowley 

designed that system? 

A Designed? 

Q Designed. 

A We discussed it. We put it down on a piece of 

paper. I said, "Fred, will that work?" 

He said, "Yes. That wi 11 work. " 

If that Is "designing" something, we designed it, 
Q So you and he together planned and organized 
and selected the components of the system that is in the 
torch 27 th, 1972 purchase order? 

A No. 

Q Say it again. 

A What we did was outline — Ke knew basically 
all Delta Data equipment. I didn't know the terminology. 
I knew what Delta Data equipment could do. He had an 
expertise In Delta Data. If he had worked for another 
company he would have had expertise in that area. Out of 
logic he designed a system with Delta Data equipment in 

it because he sold it. 

He sat down and I said, "This is what we want.' 


It 
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He said, "Fine. Let me work on it. 

He worked on the system, outlined it, and put it 
on a piece of paper. 

I said, "Does that work? " 

He said, "This will do this and that will do 

that . " 

I said, "Fine. Great." 

Q That was while he was part of the management of I 
Graphic Scanning Corporation? 

A This is going back to November-December of 1972. 
THE COURT: So that the two of you did plan to 

use this equipment that he selected; is that right? 

THE WITNESS: To implement the design, if you 


will. 


right? 


THE COURT: He selected the equipment; is that 


THE WITNESS: I don't know if he could select 


equipment . 

THE COURT: Who selected it If you and he didn't? 
THE WITirESS: Delta Data and Graphic Scanning 

sitting together would select the equipment. 

THE COURT: Didn't you just get through saying a 

moment ago that you and Crowley went over what Crowley had 
selected, and that since Crowley was familiar with the 


i 
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components cade by Delta Data he added those components 
into the system that you and he discussed and approved? 
Isn't that what you just got through saying? 

THE WITNESS : If I said that, yes. 

THE COURT: Is it true? 

THE WETNESS: It could be a situation where he 
had been discussing this with Delta Data all along, 

THE COURT: I'm not asking you to document your 
reasoning. I am asking you whether it is true that he 
and you planned this, and he and you planned it around 
what he had organized and selected as thepieces that fit 
into this system? 

THE WETNESS: That would be about the truth. 


BY MR. KP.ART: 

Q In fact, Mr. Wynne, at page 63 of your deposi- 
tion, your sworn testimony on August 23 t 1973* in this 
case, was: 

"I had spoken with Fred Crowley for the six months 
prior to his leaving. W e sat down and we designed the 
system together. " 

That was your testimony? 


Yes. 

It is true, Ls it not? 
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A Designed? I don't Icnow if we can cay designed 

Q Isn't that what you said? 

A Of course I said it. 

THE COUPT: That was page C 9 ? 

MR. KRAFT: Yes, your Honor. 

Q Did you discuss with Mr. McEntee at any time 
entry by Graphic Scanning into a service agreement with 
Delta Data? 

A I'm sure we discussed it, yes. 

Q In fact, didn't Hr. McEntee recommend to you 
that you enter into a service agreement? 

A That I can't recall. 

Q Incidentally, let 's come back to Mr. Shienfeld 
for a moment. What was Mr.Sheinfield hired to do for 
Graphic Scanning? 

A We hoped that he had the technical capability 
to learn certain pieces of equipment after we had sent him 
to school for that piece of equipment and possibly remedy 
some of the problems that we were having without having to 
wait for service, and we would have our own technical 
person, as some companies do have, to remedy the problem 

1 

without having to wait for outside service. 

I 

Q tThen was Mr. Sheinfield hired? Late August or 
the middle of August of 1972? 




— rr 
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[276] Wynne- cross 

that Is in the sunnier of 1972, when, for the first tir.c, 
did Graphic Scanning render any services to a trucking 
customer during that summer? 

A June 6th, 7th or 8th — in that area. 

Q What kind of service was that? 

A Permit service. 

Q How about the dial-a-check service? ’Then was 
that rendered to a customer for the first time? 

A July 7th of that same year. 

Q Of 1972? 

A Yes. 

Q In fact, Mr. Wynne, prior to September 1st, 1972, 
Graphic Scanning developed about 70 customers or so in its 
trucking industry business? 

A About that . 

Q And serviced those customers \7ith Delta Data 
equipment; isn't that correct? 

A That was the only equipment that we had at that 
time, yes. 

MR. KRAFT: No further questions, your Honor. 

THE COURT: Is there any redirect examination? 

MR. WEISSBERG: Yes, your Honor. 

MR. KRAFT: Your Honor, I may have something 

further subject to the production of those two documents 
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[308] Fenn ins-direct 

THE COURT: That objection is overruled. He can 
look at anything. He could look at the ceiling if he '.rents 
to. That’s not in evidence either. 

A I have seen soir.e of these and not all. 

MR. WEISSEERG: Your Honor, these documents were 
produced pursuant -- 

THE COURT: Ho speeches. 

MR. WEISSEERG: I would like to offer these in 

evidence. 

MR. KRAFT: May I inquire of counsel whether 
these are documents that we furnished from our file? 

MR. WEISSEERG: That's right. 

MR. KRAFT: Ho objection. 

(Defendant's Exhibit L received in evidence.) 

Q Look at this document and tell me whether or not 

you can tell when there was a repair to the nultitern 
which was furnished to Graphic Scanning, Delta Data's 
nultitern? 

A I don't see anything or. here, 

q Do you recall, of your own recollection, whether 
or not the tel tern stopped functioning in July? 

A Yes. 

Q Do you know, of your o am knowledge, that the 
nultitern stepped functioning in July? 


I 
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A Yes, sir. We notified Tom Wynne that •' ’ r - very 
would slip to May 15th because of the changes in the order. 

Q Did you have any conversations with any representa- 
tive of Graphic Scanning either prior to the placing of 
the March 27th purchase order or thereafter in which they 
indicated to you the length of time that they intended to 
use the equipment? 

A Yes, sir. 

Q With whom did you have that conversation? 

A Mr. Tom Wynne and Mr. Fred Crowley. 

Q When was that conversation? 

A During the negotiation for the order, early in 
March, when I was visiting Graphic Scanning and talking to 
them on the phone regarding what this equipment was going 
to be and what it was going to do. 

Q What did they say about their intentions with 
respect to the time during which they would use the order? 

A It was obvious to everybody that the 
MR. WEISSBERG: Objection, your Honor. 

THE COURT: You cannot say that it was obvious. 

Q What they said to you and what you said to them. 

A They told me that the equipment should only last 
for — would only be used for si:; to nine months, because 
because it would have to be replaced by more sophisticated 




r 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
13 

19 

20 
21 
22 

23 

24 
5S 


116 

[350] McEntee -direct 

equipment . 

Q Did they relate this to the operation of their 
new trucking business? 

A Yes. 

Q In what way did they relate it to the operation 
of their new trucking business? 

A The number of terminals they would have in the 
field, that the equipment we were supplying would not 
support it and therefore would be required to have a much 
more sophisticated system to handle a lot of terminals in 
the field. 

Q When they reached a greater state of growth in 
their business? 

A That's correct. 

Q Mr. McEntee, I would like to show you Defendant's 
Exhibit G. 

MR. KRAFT: For the record, this consists of 
the service invoices and related service reports on the 
equipment sold by Delta Data to Graphic Scanning. 

Q Would you please examine the service reports 
attached to the invoices and tell me whether youhava an 
opinion as to the normalcy of the service problems 
encountered by Graphic Scanning in relation to this 


equipment . 




117 


[373] McEnt co-cross 

Q Isn't it a fact that the service records fer 
these terminals is far less than the service required on 
the new terminals? 

A I don't know, . sir. I don't have any records. 

Q Do you have records of this? 

A I don't here. I don't have any records here. 

Q You do have records as to how many service calls 
were made for the — 

A I don't know whether the new service manager 
kept records. I have been out of service for a while. 

They have gone through three managers there. 

Q You don't know whether the records are available? 

A No. 

Q Do you recall receiving anywhere near the number 
of telephone calls after the first terminals were installed 
as compared to the second? 

A No, sir. Mr. Crowley was very good at going 
in and when he had a problem isolating it down to what it 
was, and he would call me and tell me what he needed and 
I woua.1 send it to him. 

Q You sent it to him from your New York office 
at that time, didn't you? 

A No, sir. I didn't have a New York office*. I 
had a Rutherford office. Syntonic Corporation was working 
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[381] Mattson 

"MR. KRAFT: I an to understand then, Mr. 

Wolkowitz, that with the exception of a lgtter of July 
l 8 , 1972 from Graphic Scanning to Delta Data, vrhich was 
previously marked as Plaintiff's Exhibit No. 7 cn the 
examination of Graphic Scanning on August 28, 1573, there 
is no writing in the files of Graphic Scanning between 
Graphic Scanning and Delta Data in which Graphic expresses 
any complaints about the equipment sold to it by Delta 
Data? 

"MR. WOLKOWITZ: It is correct to say that a 

search of the files has failed to reveal any such documents. 

"MR. KRAFT: And does counsel know of the exist- 
ence of any such documents? 

"MR. WOLKOWITZ . No. 

"Q Do you know of any such documents, Mr. Mattson? 

"A No, sir, not to my knowledge." 

Incidentally, with relation to the letter of 
July 18 , 1572, that letter that was referred to in that 
deposition ha^ now been marked as Defendant's Exhibit K. 

We will cone to that later on. I Just wanted the record 
to reveal that that is a letter that Is referred to. 

Now we turn to page 231 , line 15: 

"Q I see. So th*» last date of his actual erplcy- 
men*’" ( and here we are referring to Fred Crowley) ’’when 
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[408] SUMMATION OF DELTA DATA 

Please remember that we, Delta Data, brought this 
case in this court to have you, the jury, decide that 
Graphic Scanning owed Delta Data the sun of $3^, £72.81 
with interest from November 1st, 1972. That's v;hat this 
case is all about. 

T .7e have a defendant who has I-don 't-lncw how 
many reasons why he should not pay that money, but I 
submit to you that the defendant has too many reasons and 
none of them are any good. The evidence shows that they 
are not any good . 

In deciding the case I am not going to tell you 
my opinion about why somebody did thus and so or ask you 
to speculate on why anybody did anything, because your 
verdict, as Jurors, is required to be based on the evidence, 
and the evidence alone, and you are required by the law 
to apply the instructions which his Honor will give you 
about the law. You are to apply the evidence to the law. 

If you do that I think you will have an easy time of 
deciding how to do justice in this case, because that's 
what we seek. We seek a Just verdict. 

Let's talk about the evidence. 

t 

This is a simple case. I hope you will not allow 


25 


the defendant to complicate a case which is about sorr.e'cody 
•who didn't pay a bill. That ' s ail the case is about. 
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want to pay us. Is that fa* r? They user! our -equipment; 

they started a business, the trucking business. 

Wynne testified that they built up fre.r. ~~ 
customers. They had 75 trucking customers to use their ( 
services while they were using our equipment before- 
September 2nd. Wynne admitted they had 75 customers. 

How they have 200. They have a more complicated system. 

They have built up a successful business which they started 
with Delta equipment end they don't want to pay for our 
equipment • 

If there is anything more to this case it 
escapes me, ladies and gentlemen of the jury. It escapes 
me. I have tried to hit the highlights. I may not have 
cpvered every point of the evidence and I don't intend to 
take the time of his Honor and you, ladies and gentlemen. 

I said I would take a short time to discuss the case with 
you and that short time is coming to a conclusion. 

The fact is when all is said and done I say that 
this is a simple case. You know what this case is all about 
This case is about Exhibit 8. It is a statement from Delta 
Data to Graphic Scanning. It is a statement that says at 

4 

the bottom that Graphic Scanning owes to Delta Data the 
sun of $ 7 ^, 275.81 with interest computed as shown at the 

bottom from November 21, 1972. That is what this case is 
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[423a] SUMMATION OF DELTA DATA 

a}l about, ladies and Gentlemen of the Jury. 

I ask you to submit your verdict in that amount 
and nothing less them that amount. That's what we have 
proven, and I say to you on behalf of the plaintiff that 
if you render that verdict, that verdict will do Justice 
in this case. 

Thank you very much. 
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depositions have been read to you ac they have ir. this case, 
whether his interest is such that he is likely, intentionally 
or otherwise, to color his testimony. 

You are at liberty, if you deem, it proper under 
all of the circumstances, to disbelieve his testimony even 
though it is not otherwise impeached or contradicted. However } 
you are not required to disbelieve such a witness and may 
accept if you choose all or such part of his testimony as you 
deem reliable and reject such parts as you deem unworthy of 
acceptance. You will recall that portions of depositions of 
certain of the witnesses were read to you. A deposition con- 
tain.: testimony elicited under oath prior to commencement of 
the action and may be considered as part of the evidence in 
the case. 

When a party has the burden of proof on a par- 
ticular issue that means that considering all the evidence in 
the case the contention of that party on that issue must be 
established by a fair preponderance of the credible evidence. 
Tr.e credible evidence means the testimony or exhibits that 
you the jury find worthy to be believed. A preponderance 
means the greater part of it. That does not mean therreater 
.'.umber of witnesses or the greater length of tine that either 
employs. The phrase refers to the quality of evidence. 



weight and the effect that It has on your mind. 
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will be for the plaintiff; but if the fair preponderance of 
the evidence indicates that such notice of intention was given 
your verdict will be for the defendant. 

The only verdict for money damages that can be 
awarded in this case is in favor of the plaintiff. If your 
verdict is for defendant, it may not award any damages to the 
defendant since there are no counterclaims of the defendant 
for you to decide in this case. 

I have not attempted and it is not necessary for 
me to go into all of the evidentiary claims. The case has 
been reasonably short and your recollection will suffice and 
control in all respects in any event. It is for you to de- 
cide what are the facts. 

i In reaching your verdict you are not to be af- 

fected by sympathy for any of the parties or what the reaction 

1 

of the parties to what your verdict may be, whether it pleases 

| or displeases anyone or whether it will be popular or unpopular 

I 

I. 

or, indeed, any consideration outside the case as it has been 

1, presented to you in this court room. 

In order to return a verdict it is necessary for 
each Juror here to agree thereto. Your verdict must be unan- 

! Incus . — 


In reporting your verdict to the court you will 
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state either that it is in favor of the defendant or in favor 
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PLAINTIFF'S EXHIBIT 1— 
PURCHASE ORDER DATED 3/27/72 
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PLAINTIFF'S EXHIBIT 8 — 

STATEMENT TO GRAPHIC SCANNING 

DATED NOVEMBER 21, 1972 
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PLAINTIFF'S EXHIBIT 11 — 
STATEMENT FROM DELTA DATA TO 
BARRY YAMPOL DATED SEPTEMBER 
26, 1972 


Da'ta 
□ aca 
Systems 

Corporation 


26 September 1972 


Mr. Barry Yicapol 
President 

Graphic Scanning Corp. 

11 Broadway 

-Tov York, New York 10004 
Dear Mr. Yarapol: 

Enclosed is a copy of the statement for your account which is, as 
you know, overdue. In our previous discussions, we indicated that 
we would provide you with the level of service support you required 
to conduct your business. We have been fulfilling our part of the 
obligation, although we have still not received from you a purchase 
oruer for the appropriate service contracts. 

Wo require a payment of the balance of your account, $28,547.00, on 
or about October 2, 1972 in order to be able to continue to support 
your account. This is consistent with our agreement in August for 
payment of our account in installments while providing you with a 

*° u frecified. As part of that, you intended to purchaae 
additional terminals which you have now served notice upon us that 
you are cancelling. 

I truot that we can resolve this final payment promptly to assure 
an uninterrupted flow of service of your equipment. 

. Very truly your 3 , 

DELTA DATA. SYSTEMS CORPORATION 


R. Barry Borden 
President 


PJ3B/pp 

Enclosure 

cc; H. Barrv Maser 
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PLAINTIFF'S EXHIBIT 12 — 
LETTER FROM DELTA DATA TO BARRY 
YAMPOL DATED OCTOBER 17, 1972 
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. ... \ Syr.53m3 

Csroaraticn 
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17 October 1972 


Mr. Barry Yam.pol 
President 

GRAPHIC SCAJ«NING CORP. 

11 Broadway 

I- Qi York, Mew York 10001 - 

Dear Mr. Yampol; 

I have not received any correspondence or funds from you relative 
to ray previous letters. This is to advise you that I have asked 
the Service Department to put a hold on further service calls until 
r tch time as we receive a check to clear up our account. I would 
i^o li.o to point out that we still do not have service contracts 
•- n Y° u - ichir.es . In order to provide the type of service you 
w:;;ll Ir ce, we have to have tr.is. We are both in business to sell 
our goods and services and cannot operate without our bills bainq 
paid. 

I trust that you will take prompt action on this matter so that we 
can provide you with continuing service for your terminals. 

Very truly yours, 

DELTA DATA SYSTEMS CORPORAT7C 


k 

\ 


R. Barry Eord-e.n 
President 


R'B/pp ✓ 

cc : II. Enrry Maser i/ 

C, DU.-.1 -»a w 


*. . CJcrn ,vi*. 




/ 


•.•IIHZBIT 
3 TXva. Ccu 
• j. of i'. 
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PLAINTIFF'S EXHIBIT 14 — 
CUSTOMER EQUIPMENT ACCEPTANCE 
DATED 8/28/72 
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PLAINTIFF'S EXHIBIT 20 — 

COMPONENTS OF GRAPHIC’S REPLACEMENT SYSTEM 


Components <>:' replacement system for Delta Data System provided to Graphic 
Scantling Corp. for its T ruckiag Network. 


1. K-. eltine 2000 - Modified to transmit both background and 
foreground text. 

2. !te! Tape Converter - Convert 8 Aski to 5 Baudot and 5 Baudot 
to i Aski. 

3. Contention Box,- Designed and built by Wells TP Sciences, a 
wholly owned subsidiary of Graphic Scanning Corp. 

4. IBM 1130 for speed and code conversion. 

5. 2310 i 2311 IBM Storage Discs 
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LET D TE F R N F D ^Om' TO 

BARRY BORDEN DATED July 18, 1972 


July 18, 1972 


v. 


Mr. Barry Borden 

President 

Delta Data 

Woodhaven Industrial Park 
Corwells Heights, Pennsylvania 19020 


De- - Barry: 


This lettor will confirm our meeting of last week regarding past and present 
equipment requirements . 

As wo discussed, we have had delivery problems which have placed us in precar- 
ious position with our customer. However, I feel we havo solved soma oi these 
problems and we will keep you abreast of future need, so os not to conflict with 
eliiiar of our delivery schedules. 

At present, wo have requirements for sixteen (10) tel— terms within the next Six 
weeks. These sixteen (16) are reduced by five (5) since we presently havo two 
units at G.S.C. New York, and three units awaiting delivery at your plant. Con- 
sequently, our need is eloven (11) additional units within the next six weeks. We 
ca havo an order outstanding for five (5) (which was an initial order of (9) nine). 
Trus leaves us with an additional six (6) units. We would like to release these six 
from our original order of thirty (30), to bo dollvered within the next six wee.es. 

An additional ten (10) units should be hold for delivery to the State of New York. 
Tills is imperative since we have a duo date of Septomber 4th for all eleven (1 1) 
di..-rlcts in New York. , 

f .'.rry, it is my hope that somo of the problems wo have had in tho past will be 
forgotten, and mat we can work together to achieve an optimum working relation- 

Jl lip* 

If you have any questions, pleaso feel froo to call me. 

Sincerely, 

GRAPHIC SCANNING CORPCRAT1 ON 


~r~\ ■> ■-> rvh -i f' . i \A\/nnA 




134 

INDEX TO THE RECORD ON APPEAL 


STATES COURT 01’ APPEALS 
TRi- J; CONI' CfKCl! iT 


A DMA SYSTEMS CORPORATION, 

Plaintiff, 

-against- 

GRAPHIC SCANNING CORP., 


Defendant . 


I !■! ITEM STATES DISTRICT 
COURT COi ti.C. Efiii’: 

01 STRICT Ci!' NEK ' U . 

(.’AM! NO . 7 3 Civ. 1 ' 1 o 

Judge Pollack 


INDEX TO T UP P rCORD ON APPEA L 
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Certified copy of docket entries 
Complaint 

Summons with Marshal's ret. 

Stipulation extending time to answer 
Ans or aid counterclaims— - 


DOCUMENTS 

A-C 
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2 
3 

— -4 


Plaintiff's 
Stipulation 
Defendant ' s 
Plaintiff's 
Plaintiff ' s 
Plaintiff's 


demand for jury trial 
e> ' lining time to reply 
request for production 

interroga tor ion — 

request for discovery and inspection 9 

affidavit and notice of motion re 


to counterclaim— 6 
of documents *7 




inspection and memo end. dtd. ')/J 6/73 10 

Plaintiff's memorandum of law in support of motion 11 
Plaintiff's notice to depose T. Wynne 12 

Stipulation and order withdrawing portion of 

counterclaim 13 

Notice of appearance and change of ad dress-defendant 14 

Defendant's notice of motion and affidavits — In 

Plaintiff's affidavit in opposition to motion 16 

Plaintiff's reply to counte.rclaims l -17 
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Defendant 's notice of 
Transcript of proceedings 
Clerk's certificate 


appeal 

11/20/73 


IB 
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20 
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22 
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V 

\ 

V 


V 




I 
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INDEX TO SUPPLEMENTAL RECORD ON APPEAL 


Cort.f extract of docket entries 24 

£ . I ation : 

Deposit;. of defendant by E. Fenning 2 5 

Deposit _oa of defendant by B. Yampol 26 

Defend :-r z 1 s answers to interrogatories 27 

Defendant's notice to take deposition 28 

Defendant's second request for production of 

docurents 29 

Defendants further answers to interrogatories 30 

Stenographer's minutes of trial 31 

Clerk's certificate 32 

Stipulation to transmit copy of paper 

(notice to produce) 33 

Clerk’s certificate 34 
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